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1882 9 Denham gen. Adchiniſtrator, &c. cui Admini- 
| 241-Polt 355 | ſtratio bonorum & catallorum Jur. & Creditorum quæ 
Beoeclarstion fuerunt A. B. tempore mortis ſuæ per Thamam Croſland Artium 
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| Eo pores events, cui de Jure | Commiiſio Adminiſtrationis in hae 
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| eheD-feo- Hickeringil's:\ Caſe nanz that be ang his Danghters mete in- 
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| (1.) N Ejetment, Defendant pleaded in abatement that the” 
Aurieve De F  Larids were parcel of the Panoz. of Bray, and that the 
TY Mato; of Bray was Antient. Demeſne held of the-Crowg. 


anc-n.2*1 be under od the Londs in Aueglon are Part ofthe Demeſnes ; 
h 13 of the ànd ſuppoling the Mano to be Antient Demeſne, yet the G 


Meoner im- 


_— Law, and not in the Low's Court; fo; then the Lom would be 
cr only; 


King's Cour Lands held ot the Banoz, are impleadable in the Court of an · 
ad not the | tient Demeſne, and there only. Vide F. N. B. 11. m. 1 Ro. 324. Bid. 


Lord's ttherekoꝛe, becauſe he does not plead that theſe were Lands ped 


Poſt 186- 


mY 6 175 Ku W.olD $2 OO 13 OWL LILE 1h 0 


ME: et 0 ah, hie, ul, „ 


And this was held naught per tot. Cur, Foz hereby it mut 


oy the Demeſacs. of the Bans} are impleadable at Common 


Judge in bis oun Cauſe ; Dn the other Side, Antient Dewerne 


Show; 27. Of the Yano? of Bray, mn quod — — * 34 
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Hane vrſs han Hill. 12 will 1. B. K. 


JRaftoh calls thele Eenants Villani pridilegils, nd if feems 1 
they are kree as to their Perſons, not as to their Eſtates , T-o10win 
; fo2 it Antient Demeſne be to be tried, the Iſſue js, Whether An- meſne are 
tient Demeſne oz Frank-Fee? The Plaivilege ariſes from the m_ 3 
Conſtitution and Mature at the Thing with the Go⸗ bur noc as ro 


vernment it ſelf, at leaſt as antient as 1 ther Citate oz Te- their Ae 
nure.whatſoever ; we my ſuppoſe | 
amn be cred 


by. Al dt Porilament 

e per Holt Be | | 

V. Y lead that the Manor 15 D. is e EY rt 8,1 * 
dug td awerr it by the Record of Domeſday, t.is A 
Trial of it: But if you plead, that ſach a Place is gan 
Manor which is Om 1 _ < 1 5 mn * 

1 e or Parcel of not triable 

3.15. b Ebenen ve Ozenhamy's Cale i fue of a . 


* 2 dae may traverſe its being Antient, Demeſue. And ſo was i how 


done between Saunders and Weth C. B. Pal. 9 Jac; Rot. 3465. 
Toe was, Whether the Manor of Otterburp was Audent Demeſne?? 


And the Court awarded, quod querens habeat tecdwum libyt ve -- - 
Domeſday hic in Octabls Þfllartf. At the Day the Plaintiff hall 
the Book brought in by a Porter, It appeared by the Book that - 
- Edward the Confeſſor Annes Regnl du dectmo oftavo, had given 
this Manor Abbatt Rotononenſt; and that this Manor was not in 
the Title of de terra regis ; For all Lands held in Antient De- Amici 
meſne, which the Confeſſor had, were by Cilliam the Conque- I 4d und eee 
ror, Anno Regni ſui vicefimo, written in the Book called Domeſ- the Title ds | 
day, under the Title de-terra Regis; and theſe are all held in term Regis 
Antient Demeſne at this Day; but thoſe which were given away rope pe 
by Edward the Confeſſor, and which are not written in the ocher. 
Book called Domeſday under the Title de terra Regis, are not 
Antient Demeſne. And a Reſpondeas Duſter was awarded. | 
TA a Recovery of the Land at Common Law, it becomes Frank- By Recovery 
Fee for ever; 2 2 Recovery againſt the Tenant is wb Fer «1% wh 
the Lord, by Writ of Diſceit; and ſuch a Recove es it — 
only Frank -Fee, quouſque it continues unreverſed ; but 0 Fee, . 
it is reverſed, it becomes Antient Demeſne again. de 3 E. 
3.61. 4 Inſt. 270. Moor Pl. 283. | 
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of Murder foz killing gen pn the De Ine 04) 
\ pat wu tet in ber Jacobi in Com.; pen Mod 264 : 


Midd. Gen. The Defendant in propria perſona yeni Nl ciel Pa- 7 
"Oyer of the Writ and Retäm, = i 


ch an _ of Weſtininſter ; 
ut no? -parith nattied'St. Janes Weſtminſter only: Ca which 


Term, 
when it was adjuvged"fo2 the Defendant, - Fo? firlt,. the:De- 
murter conkeſſes the Batter pleaded. in Abatement viz. Chat 
there is no ſuch Pariſh; which is a good Plea. . 2dly, 2 Plea 
belug by"Attomey, ought not ta have been received z and tho? it 57 
15 teteibed, yet it was wong, and therefoze voin. Che Conſe- 
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Attorney. 
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quence is, that the crit l. diſcontinued by the Adjournment. 
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non bought an appeal of © againtt John * 1205 
fo killing his Bother Robert Willon, — declares 3 


Kant Defendant, fo2 that he in parochia Saucti Egidii - | 
ach a Day). — horam e poſt W chf. Mar — 2 


| en diei, did aſſault, &c. & in & ſuper ſuperiorem pattem man 3 — ag 
ventris jaxta pectus & medium corporis percuſſit, pupugit & in- batement. 
foravit dans ei vulnus mortale, &c. Defendant craved Oyer of 


the Crit of Appeal and the Reto2n,: and then demurs in Abate- Erroneous 


ment, and pleads over to the Felony. ! After ſeveral Exceptions Proceſs 


taken to the Retom were over-ruled, Juſtice Giles Eyre held, nw! *” 


' That if the Retozn had been naught the Defendant's Appearance where the 


could not have helped it; foz Appearance helps only when'the ; ny 


Party comes in and pleavs to Iſue, not when the Party comes o Idue ; o- 


in and challenges the Pzoceſs upon the Account: of its Defect. therwiſe 
Vide 1 Ro. 789. Bul. 142. 2 Cro. 284. Velv. 204- After this le- cv 
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—_ "APPEAL 


— IDTTTITIED 
3 2 ——— un thep mighe, 
dpthe Arrai deing compleated,-be: eſfopped---/ --: :5 3; 


1-1: _* Sed per Cure: Tho' the Appen was fine die, pet. it. bas not dif 
od continued, and the Retom of the Certiorari males a Continu⸗ 
not diſdon· ante; and is:Qificient to continue ft againſt tbe Paulaner... 
— F Appeal could de 
 arraigued 1288 nn FI: 
| A Civil — ( ain always. on the Pleg-Side, unleſs it come in 
| OG © bp Attachment: And . Alton ſaid,; Appeal, whether by Crit 
3 2 © o2 Bill, was always arraigned in Engliſh, on the Plea-Side, un 
= | _— in by Certiorari ; fo? then it was on the: Cron 
| 2 
1 ruled in this cat bit net © wake a Pie; 
-: eedent- * %. Dun 626.514 302 
Van non It became u Queſtion, bon ibe Appellant: ought to tan 
2 ber and molecute ? Et per Cur. 37 1115 15 — * 8169 zan 
Maſt be - Everp Appeal mut be commenced. in Petſon, but may be p10- 
wr oP fecuted by Attomey, - unleſs where ClUlager-of Battaile lies ; in ſuth 
in Perſon. aſe he! mut commence. in Perſon and pꝛoſecute in-Peeſon-allo. 
765, 4% *But whete. there is no Mager of: Battafle, there it man be m- 
' -- '  Cecyted by Attozney, fo2 which there muſt be a:Specſal Marrant 
of Attozney filed; And ik the Plaintiff appear by Ktozney, mand 
. &c- this is a Dilcontinnancgee 


A was allo moved that the Appeiler might be bailed. * 
vl in Ap And the Court held he muſt be committed to the Marſbal, 4 
2 - the opel ann tbe Bell mutt be Corpus pro Corppre: And Aönt 


the Recognizance may be either to the King oz to the Patty, as 

3 it was in Primroſe s Cafe ; yet it was held the better Courſe to 
' -take it to the Ning; and \o it was done in this Caſ᷑e. 

At lat, Upon the Appelle B Payer; be was all umd to land up- 

on the old Recognizance: till-another Day, that he might babe 


time to find Baff, and to plead, and every Tbiug to be entered as . 


of this Day. 
at the Day appointed the appellee pleaded the Indictment and 
Conviction of : Panſlaughter at the SeMſons-of Gaol-delivery, 
which was removed into B. R. and that no Judgment was there⸗ 
upon given; and that at the Time of the Conviction be was and 
pet is a Clerk; and then pyayed bis Clergy, and offered to read 
— Clerk, ik the Court would have admitted him thereunto ; 
and that afterwards ſc. die Lunz: prox. poſt Craſtinum Pur. 
| Beatæ Mariz Virg. laſt, being demanded by this Court why Judg- 
ment ſhould not be given againſt him, he pzayy the Benefit of 
-_  - 2Clergy; which being allowed, he read as a Clerk, and was burne 
| in the Pand, prout per Record. 8c; with the uſual Averments , 
und as to the Felony and Murder he pleaded not Guilty. The | 
-Plaſntiff-repiſed, that he demanded the Appellee to plead at the 
* ({Beſlons of Sal dellberg, ns that " refuſed. - * _ 1 
0 * 85 


ton the (ame Oſſetice : And io the Law would be at this 


to his Pzejudiee. Here was 


1 OAPPPEATE 63 
eee Replication: being riaught and 'merely impertinent, the 
Kelten was upon the "Bar, viz. Mbether a Convictton o 
 Pailaughter,” on an Indigent of Murder, and Clergy allowed 
thereon, could be u Bar to an Appeal pecedent o2 concurrent with 
the Anvictment? Foz both being returned of one Seſſions, which 
is but one Day in Law, the Appeal was concurrent at feaſt with 
the Indickment, and pꝛecevent to the Conviition thereon ; ſo that 
this wag inſiſted on by the Counſel fo2 the Appellee to be a Caſe at +) 
Common Law; and not within the 3 H.7.c. «. which extends nat to 5-400. 
— anUppealanterdent, but ſubleguent tothe Judickment. Sed per Car. vel. 204; ͤ 
Common u, auter foirs convict 02 acquic Wag a good Bar en 
te an Appeal, fo: no Mans Life ought to be twice N oghcer | 
Y, 


with Clergy 
hav nat the ; H. 7. c. 1. alter it; by which acquit oz Convice on 1. 2590s 
an Jeeben; in mave #0 Pita in an pen, untels Clergy be peat ances 
dad thereupon 


peal Autece- 
. The ens et the Statute are general, viz. dent. Co. 
in u Appeal, Without ping, broughc- or to be brought; and Subſequent ; 
then extend to all ens, whether  Sublequent, oz Ante- 429 ſo it is 
cedent, o Contutrent. And is fo2 the having of Elergy it has rn ba, 
been adjudged, that pꝛaping of Clergy is having of b, by the De- 
within the "Statute ; fo? "by praying,” the Plone has vone-all =): of che. 
that he could; and the Default. oz Delay of the Court in not 
granting when they ſhould have granted it, ought not to turn 
| ed no regular Pzayer made to 
habe Clergy at the Gaol-deliverp, becauſe the Defendant was 
never call'd to Judgment by the Court: And k the Court will 
not p2oceed to Judgment and ask the Party what he can ſay 
why Judgment ſhould not be againſt him, whereby he has no Op⸗ 
poꝛtunity to pzay his Clergy, it is the Default ot the Court 
and not of the Party, and therefoze ſhall not pꝛejudice him: 
And the Plea in this Caſe was held a good Bar to the Appeal: 
But the Appellee was not diſcharged till Michaelmas Term fol- 


lowing. 


Wilmor werſus Tiler. Pal 13. Will HL K . 
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Ppeal of Murder by (Writ, ord there was but eleven Days , (+) _ 
between the Teſte and Retom of the Writ z Defendatit Apen 


pleaved a Convizion of Panſlanghter, ond Clergy allowed; ies 
Et per Cor. The Famt of the Retom is cited by the Defendant's Dun be. 


appearing and pleading in Chief ; foz the Reafon of fifteen 4 Been, 
Days between the Teſte and Retozn of Duginals, is to the End _ by 
the Defendant may have Time enough to come hither, computing C 
twenty Miles to a Days Journey; accoding to which 
Allowance, if the Defendants be in England, they habe Time 
enough to come hither. Vide 2 Inſt. 267. Bract. Lib. 3. 135. 


Lib. 4. 238. It the Defendant would take Advantage of this 


ſon and nor. in ; 
Mete Plain- 


held itt, | 
himſelf had 
i be 
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7 Eretofoze, when a Urit ifſued out of B. R. it was entered 
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Caule of adion were ſuch as required Bail, tho it were under the 714 
Calue of rol. they would hold the Defeudant to Bail: But tf 


. the Aﬀton was vexatious, oz ſuch as required no Bail, as an 


Action againſt an Erecutoz, they would diſcharge him upon common 
Bail: Upon which it was urged fox the Defeudant, that what 
be did with relation Tom Ship and Cargo, was as Judge of 
the Admiralty in the eſt Indies: Therefoze no reaſon = \ 


zu 


112 3 


* 4 ” — 4 5 Gi; 
IL i! 113, 104: 

ad ro 
oſs | 


an © 


Wi. 


L uf Ws 


10 vi «if. 191631 ©7 


(11 a7! ; 


yy * e 


4. A = $ 57 


*. 
* "TS. 9 
SIR ee oF, 
; +: Ag: * 8 1 814 4 7% . 
PR. * . 7 r 1 A. 8 * . 3 To 
1 4 2 S - \ . © . 2 
: 3-4 nnn 16 552 3+ — 7 
4 1 . vo n 
6 1 14. K be, : 
* ars. n N u, 1 hah 
S #t:: * 113 N. A : 3 1 1193 1 
I 0 
i k &» T A a 9 1450 - « 5. 
— ** 


2 On = other © 


bn he Qty of 


N 


appeared, that 
o in his ys own Cuftody,” which. 


” $3.1 1 44 


— is * _— 


405565 bn! 


— 


N Ken eben BR 
and alſo to: 


ite Caſe Mich. 8 zn 


Les See of (1 
Payllauohter, was bailey betoze Clerg hav: Vide 2p Ante, 61 
a 145 4 . 2 FD le. 

ee Ayles ury's Cofe Anl. wt 1 „ e 


ee 1 Gy 


ene hs 


ne conte un Lo BY Fi 
Pzaper the fitit-Cllerk A Dag png 
exe ' aftet, his Commitment, oꝛ he Wall not: haue the Benetic. 


N on 


e Habeas Corpus dit; but if an dc ot Parliament de ARE Corpus 12 


which takes away the Power of bailing:fox” a; time, de need Bat oo tee tried, 
then enter his Pꝛaper, fo2 that is thereby diſpenſed with z But t. * 

then he ought ta enter it the firſt Meek of the Term 02 Dap of Week of ma 
W 


Day of Seſ. 
: _ 


fions efreg 


— con 


BAIL | in Criminal ICA 


By ot Bn al —— — 
foꝛ want err, the Benefit of the Habeas Corpus Act was ve. 
nied ; but becauſe the Oefendant had been long in P2iſay, and his 
, Trial had been delayed, and Adabit was made that bis Life was 
in ay the Court ballen bim. 

2 2366.6 Ant „ 5 * ; 1 di 


| Lard Mohun's cal. Mich. 9 Will III. I R. 


e S ene n 


E dall bim, becauſe the oner pꝛoceeds upon 
2 iT, we DL 3 Other⸗ 


15 eee Nick n TTY * 


ME} $4625: ig) £775 C46 40:4 15 ; #6 5 18 * 
Tr 2 — committed —— b 
VI <hequer-Bills;/ and upon u Habeas Corpus bailed; be. 
Tun the Crime © his oy a eat Bigsvemeano} ; fo2 tha * 
. the- Bis b Felony forging the doe 

not. Nn * 

8 „ CNS. I * ab 8 Ki 


| 3 Trin 11 Will. 1 B. K. : 
to f ene oder 11,15 124 7. 
28 585, of Is, 7. 5 5 "IN are 75 © hy | 9 
(7) J 8 benen counnitted upon au Yalctment foz Purder, moved 
Foft, aeg J. to be bailed, and this within lels than thꝛee Weeks ok the 
of Murder Srffions:; Rokeby and Turton: were fo2 bailing bim; becauſe the 
| 17 Evidence u he Amndavte; rend, did not term to them fuffict- 
Gould contra. The 


Ande- ent to S bim gmity, Holt C. J. and 
15 e, Lucene —＋ and that is r 
- +Favour of Sail map diſtoutage the Protektion; thereldge it is 


25 Hi dv nor nt rhe Court ſhould declare their Dpinion at the Enivence 5 
\ 0700 Nee A 

235 . * Pfrcuto? on the other. { 307 ee eie 

* wu Jt 4 o 7 Q9955 40 * 2 25 me x 2:6 in EY : 
18 misT 10 Fl $93 01173 : 503-36 4453753 9359 $07 37 T3293 DJ $0209 20 at 
de e Inn ;: meine n * 21693 % onen x * ae * 


— 04 


„„ 


GM Ares. AA 


S 


— 


4 . 1 1 PIE 2 
add "INIT ” wes 1 , # 0 &s A mgm E „ 7. * 
. . . $+< 4 ' , + 
s P * - 
a | . , \ / 9 * . : 
N * , - 9 1 1 
al. * N 
4 1 * 4 * * ” 4 <a> 5 hoc — — E - os Do a Ms 
\ ' . 4 


Rex verſus. Daviſon. F1& rin. 12 Will. HI. B. R. 


P ©.N. a Habeas Corpus to bung up the Bodp, of one 0 | . 
Daviſon a Quaker, the Cauſe return'd-was. a Writ of x, 0h 


Excommu- 


communication foz teaching School without a Licence, ann the fr s 
Court doubting whether this was an Offence, deſired to hear un or e 
Counſel upon it; and then z. Northey moved he might be li- bes Cor? 
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committed by the. Uintuers, Company, and bail'dby.Holt C. J. 
dt bis Chamber. Gpon theſe Authozities the Defendant was 
balled, and the Entry was, traditur in ballium & interim curia 
adyiſare vult, and the Condition of the 4 was to 
appear the firſt Dax ak the Term, and from Day. to Dan; and 
ik the Court ſhould adjudge the Return good, to tender his Bor 
to Pꝛulun. The Chief Juffice/ ſaid they -baiſey Men in Execu⸗ ** 
tion upon an Aodita Querels; and by the Petttion of 
Kigbt, muſt ball oz temand Pen in convenlent Time. The 
lame Rule was made this Cerm in Reynolds Caſe, (who was 
commtted. by the. Court of Aipermen, foz allcing ta marry. a 
"OP ©2090) white Lhe Coure-Fonperev the RfUen.. „ . 


— 


* 
= 


Anonymus. Trin. 1 Ann. B. R. 


1 * Defendant in an Indictment in B. R. being ballen on the (5) 
. Andiament, and likewiſe in a Civil adton then pending a- ache g 
gainſt him in C. B. rendered himſelk in diſcharge of his Bail in the Bail in an 
Civil Action to the Fleet, and from thence by Habeas Corpus he Afton, will 


moved himſelf to the King's-Bench and eſcaped. His Bail to the u. 8h re 
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Mitford werſus Wallicot. 12 Will: III. B. R. 


1. 28th of 'O:lober, papable: at youble Uſance ; and that the -f ze time 


and tt was objected in Arreft. of Judgment after that +nounes . 
tber could: be no Acceptance to pap ſecundum tenorem biliz; jon, 
becauſe the Time of Papment was dap at the Time of the Ac- bey generate 
ceptance 2 Sed non allocarur. Foz if after the Cime ot Payment — ib 

is-elapſed, H. accepts the Bil, the acceptance is good; am the © 
Dubliance of the Pꝛomile is to pay the Money. Judicium pro Quer. 


i + - F | | | es | 1 | + - | 3 


Bote was given r 

A meer Sante Oper, fo mech mares Plan: a6; Es. 
tiff bzoughe an anon on this Hate, and declared on the 

of Berchants ; and itkewile laid a ladebirgtus Aﬀumpfit, e New 

and on the general Yue entire es ere given. | Upon Scaruce. 

Motion in Arreſt of Judgment the Court held, That this is not 

within the Cuſtom of Merchants, and being no Specialty no 

Adlon can be grounded on it: Chen tas that being 
void, no Damages could be intended to be given fo2 it. Sed non 
aljocatur ; fo; it is not a Matter intense; but infufictent in 


Taottet werſus Pearſon. Pall 1 Ann. B. K. 


12 of a Judgment in the Common Pleas on alike Mote; (3 
tte Plaintrff vectarer, that there was a Cuſtom Within 
London among Merchants traping there, that if a Merthant 
| ox ©tder, &c. that be 
became bound by the Cuſtom to pay, nv A.:Cherley'woulr- 
have diſtinguithey this from the fozegoing Cale, being lis as a 
ſpecial Cuſtom in London, and that confefled by the Judgment 
by Nil dicit. Sed per Holt C. J. This. Cuſtom to oblige one to 
pay by Rote without Conſideration" is voi aud again Law. 
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ALY „E a 'Blll of Exchange agaiuſt the Dzawer, 
and the Bill was, Pray pay this my firſt Bill of Exchange, my 

third not being paid; and the Indozſement was ſet 

7 — Manner, that indorſavit ſuper billam 
iam, content bill illins ſolvend. to the Plaintiſ, without ſhew. 

ing that it was lubſcrid d. On non Afſum and Uerdit pro Quer. 
Kt nas'objefted in Arreit of Jungment that there was no Averment 
dat the ſeeqap-andthiry was not paid, which is a Condition 
Neredent: Sed non allocatur: Et per Cur.” Chat muſt be intend- 
ed, fog the Plaintif coum not -otherwiſe: dave had a Uerdict: 
N And fox the ſame Reaſon alſo, the Indozſement which. was like 

1 Vent. 109. Wiſe excepted — 45 as ſet. fozth/ in the Declaration, was held 
Food, being aden by the Uervix, the Court comparing it to an 
Aion ot Debt, dy an Allignee of a Reverſion, without ſhewing 
U 5 Nh an: Attoznment;/which on non debet, ig nden by Gerdict; fo i 
2 3 the Bill, ſo is "the at. 


een r rgo, as the Attomment ſhall 
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(1s). 12 \Trover for a Bil of Etchange, the Cale wan Evidence 
2 8 was, That the Plaſntif-had-a ill of Exchange dawn upon 
only does not the Defendant, and ſent it by J. S. to the Defendant to get it 
Fraser rhe accepted J. S. left it with the Defenvant, and afterwards the Bill 

roperty- being kot, the Plaintiff” brought Trover foz it, and J. S. mas 
now the Plaintiff's Witneſs foz this Batter, and becauſe the 
Plaintiff had -invozſed the Bill, it was objected that J. S. could 
not be a Witneſs ; and this Point being ſaved, the Court were 
Ante 126. uf e Opinion, that the bare e Jyvoxlement, without other Cos 
| -purpoxting an afügument, do ot won an Alteration ot the 
-P2operty; — map ſtill be filled up, either with a rer 0 

. eee S. is a good: 2 285 
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1:2 1104 79 "Build drrfue cup Trin 2 Ann. B. R. 
1 pa Hole E. J. I. Pay to me or my eo web: 18 6 * | Bi 
29,50. of Exchange, ik accepted, and this is the only way to make 
Bill payable 3 Bill of Exchange without the * of a third Perſon. 
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nozlemwent 
on, and, ſuch -Iribozſements. are wave, all the 
» of them, der table agg new Oger. That 
ve 0 ee 5. every .Jndozſo2 18 almays liable us the"firt 
Be and cannot de diſcharged withont un acetal Payment, 
b 1 — und is not piſcharged by the Acceptance. or wh "Dill by the "Jndo?- 
| 1... PPP viz. The Acceptance | 
| in defaule of Ig intended ko be upon this Agreement,” 1c. That "the" Jndoyſee 
| che firſt. * will xecelve it of the firſt Dyaiwer, .if-he" ran, any'if 'he- cannot, 
= then that the Indozſo2 will ander it. A the firſt Dꝛawer be 
P - fnfolvent at the Time of the Javoztement,” oz upon Demand, te.. 
Ante, 128, fuſes to pap it, 02 cannot be found. And the Invoxſo? is not dif 
725 „, charged without"actual Payment, -unt(l there is ſome Neglect 02 
| Dekault in the Invozſee, as if he does not endeavour to receive it 
' Þ in: conventent Time, and then the firſt Dzawer becomes inſolvent. 
—_ Wes , The ſecond Point was, what ſhall pe thought conventent Time to 
mut have enDeapoulr torecetbe ſuch Bill?" Er per Hole E. J. In cafe of fozeign 
—__ Bllls, he upon whom it ts vzawn, hath three. Days to pay it, and 
- mand it. the Indozlee of ſuch fozelgn Bill, nerd gor demand Payment until 
the ſaid thꝛee Days be expired, and if he upon whom the Bill is 
dawn, become inſolvent in the (aid Time, the Indoꝛſoz is charge- 
äble, and alter the three Days, the Jndozſee may pꝛoteſt it; And it 
55 * ſame Time — to be allowed fo2 inland Bills, tho ow 
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therwile fo the Paine. And they upon Conſideration. found * 


Dzawer that he would anſwer it to 
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B IL 135 

urged that fo2 fozeign Bills a longer Time was required, in te- 
ſpect the Dꝛawee was to receive Advice from the Dzawer. 

And the Chief Juſtice in his Direction to the Jury ſatd, That Coovenieac 
what ſhould be thought convenient Time, ought to be accozding ore 
to the Uſage, among. Traders in ſuch Caſes, and upon all the che Uige of 
Circumſtances. That the Plaineiffs had ten Bills delivered ts them — nad. 
together; and that perhaps they had other Affalts that hindered 0e. of pum. 
them from going pietentip to receive theſe two Bills, and that cult Ces. 
they receiv'd two other Bills the ſame Day. The Chief Juſtice 
left it to the Jary to conſider, whether the Time in this Caſe 
were conbenlent Eime oz not; And it the Pſaintiff hav conventent- 
Time to receive dis Monep, then to find foz the Defendant, o- 


kan kde, Plaintiff, Apen die the: Jplatatiff pzaped ta take tbe 
Uervicupon/thedndebicates Aſſumpfit. Et per Chief Juſtice, Pou vers my | 
congor=roke aue Aerdi ran am pert ak the Declaration,*but rg 

ta which; See a inen, and bere twill be good, it cb Secllratt 
. 
| ang etber part ot 1 bon may take it u Erid-oce. 
upon anp (uch part to which the E is — "Any * 9 
beeguſe; Zouch ah 7m that de, received the Benefit ok, 
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by which the Deiendant was dilcharged-againſt Zouch; the Ter- 


and pen been isn with the Bil he took of the plafgtie, Ban 
ditt wis taken upon the Indebitatus Aſſumpſit co? Money laid out 5 £ 


fo2 the Defendant's se; aus it ſeemethh the Jnyozſement. by the 
Defondant-ta the-Plainti@was good Evidence of a Requeſt to pad  —_ 
the e onen te ouch. Bow: Exception. was taken that one 
Bill was /payble=to-the Defenvant+ only, without the Mods, r 
his Order, aud therefoze not;-aſſiguable by the Indozſement ; and 
the Chief Juſtice did agree that the /Jnvozſement of this Bill de 
not make bim that diem the Pill chargeable. to the -Jndozſee; _ 
Fo? the Words, or to his Order, gibe-Autbozity to the Plaintiff ane, 155; 
to aflignit by Judozſement-; and tis an Agreement by the fir — 
the Illignee : But the 'Andozſe- peyabie co 
ment ot a Bili which has not the (Ulozds, or to his Order, is Order, 


good. 02 of the ſame Effect bettuxt the Indozſoz-and the Andozſee, ergebe 5 
ke mate the Jndoxſoz chargeable to-the Aabette. Bert. 


mach vrrfur Periit. Trin 9 Ann K R. 
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A Cron on a pzomiſſory, Note againtt the. ſecond Indozſoz, and 1g) 
* the Plaintiff declared without any Averment, that the Oo. chirges bim 
ney was demanded of the Dꝛawer, 02 the firſt Indoꝛſoꝛ. And this C is he 


was held good upon Motion in Arreſt of Judgment; fo2 the Jn- e mama 
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7 cg of Opie, 136: 3.30. They tiny ply 
Court ms | A 

a ee a tempo Matter, as in Contraxs. (but this 


per Holt) Vide 3 Cro. 788. Simon is determina- 


Law, which is the Reaſon there was no cb 


and not here; fo? it was not ſuppoſed 
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\I-Pjobibition- being denied, the Archbiſhzp went on and gabe 
Sentence ot Depzibstion againſt the Biſhop: of St. David's; 
upon bis the Biſhop of St. David's appealed to the Delegates; 
and in Nich. 11 W. 3. fuggeſting- that by the Common Mich 11. W. 
Law-the Archbiſhop - alone- could. not depzive a Biſhop, and that 
the Delegates. refuſed to admit bis Allegations, he moved foz a 
P2ohibition, urging chat an Biſhops were Barons, and inter ſe 
Peers. Et quod par in parem imperium non habet. And that 
tho a Biſhop map be cenlured, pet de cannot be depaived by an 
Archbiſhop, becaule their Cempoꝛaities which ate pꝛotected by Com. 
mon Law, ate concerned; Vide 14 E. 3. c. 3. But it ought to be 
done by Convocation, [which-Hole C. J. ſald was a new Fancy 
of Bir Bartholomew Shower ] 02 by the Eccleſiaſtical Commiſſion. — 

_, Hereupon: Hole C. I. and the reſt; held, an Archbichop had lep ue 
awer over; his Suffragans./ and might depzive them; that Bi- Dine not 

de Co- mate, o) Patres jure Divino, but not jure Huma- Hume co. 

no, otherluile ther Juſtitutian won be to no End. That their 
Peerage is by reaſon of their Barony $.that ſeveral Abbots ſate 


un the þouleofLozds in tamer Times, and it might as well be pꝛe· 


tended. they were therefoze exempt kram the Biſhop and could not 


be depend. That by the Common Law-the Archbiſhop bas a 


metropolitical Jurſsdiction ; and that Archbithops are ober Biſhops, bir edeg 
as well ag Bilyops ate oder the-other-Clergpz that his Pow- policics! ju- 
er, was,ulurped upon P Dope, but reſtozed to. 5'i8ico o- 
its Extent at-Common Law, bythe Statute of H. 8. That by dy Common 


allowing bis, Power to vil; all is mitten; fo2. be that may Li»; 


- viſit may depylve as.well as cenſure, theſe being but. ſeveral. De. eg by 


grees of Eccleſiaſtical Puniſhment : and de the 26 6. 8. and the bu zel 4 
1 Eliz. c. 1. the only Power giben to the, Eccleſiaſtical Commiſ- b. 8 
ſioners. was to-viſit, without a am of: Depzivation.z yet they . Gf 
were always allowed a Power £o-depaive : From the Time of H, 2. vic, ena de- 
till H. 8. there hardly is an 'Anitance of the Depzivation. of a Bi- r. 
ſhop. And it is true, that before the 17 Car. 1. c. 11. confirmed 2 

65 13 Car. a. c. 1a. which takes away the Court of High. Com- 

miſſion inffituted.by..x Eliz. thole-Depzivations that are of Bi⸗ 

ſhops, are by the Court ot Eccleſiaſtical Commimoners; yet 

the Reaſon of that was only becauſe it was the. eaſier and ſhozter 

Wap. That it is not to be, queſtioned but a Biſhop may de de⸗ 

paived, Vide. 11 Co, 49... he may be depaibed_ foz, Dilapidations, eg lire, 


- Andit is as plain that the. Law takes Notice of noother Power bn bd. 


that regulariy can depzive him; foz if flue be whether a Parlon 5. 4, Cour 


be depyived ei not, the Court muſt we to the Biſhop; and if z 


Iſſue be whether a Biſhop be depzived oz not, this Court muſt mite s berber Bi- 
to bis Archbuhop-to. certify; and to what Purpoſe ſhould-the 23 f th, 
H. 8. c. 9. againft.citing out of the Dioceſs, ſave. the Power of Archiicos. 
the Archbithop over his Biſhops, if he had no Power? Vide i * 
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Necial Cauſe. WAS mditted at the Old-Baily' fo2 a Jacobite 'Conventicle, and it 
was pefſed by him in Perſon to have a Certiorari, intimating 
Pod, ½ | Partlallity: and;Prejovice-in the Lm Haya an Adermen agatnſt 
Ante, 144 him; but-atialt it was denied for this particular Reaſon, viz. That 
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— ore. | W at An M the fie Dap of this-Valtee Term, and-@ Pro- 
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the Juſtices at-Sefflons were the beſt Judges of that Matter. 
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lenged; the; other muſt att, and yet both make n — 2 

ſo in t this Caſe — Sheriff is challenged, ergo the 0 

at. 2 Mod. 24, 199. 
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OOKE being indiied foz High Creaton and the Jury cailev, 
be offered to at the Jurozs, in ozder tochallenge them, if nalen 
hes” had/ not ſad de was guilty, o would be hanged? Et per min d t zoy 
Cur. Tbis is a good Cauſe of Challenge, but then_the Pyſſoner Moe i | 
. ee eee famous, . 
ryman may as en 8 voir ire, whether any t to 
Intereſt in the Taufe? Thether de hath a Freehold ? Foz theſe ** - 
do not male him criminal ; but you all not agk a TUitneſs 
Juryman,:(hether he hath been whipped foz Larceny, oz c | 
of'Felony? Oz whether he was ever committed to Bridewell fo; a 
- Pliferer, o; to Newgate fo? and Colning 2 Oz 
he is a Ciflgin oꝛ outlawed ? Becaule that wouty make a Ban dil 
dober that of himſelf which tene to Shame; Crime, Anfamy oz 
Blsdvemeanoz : So it ls in this the anſwer would charge. 
with Hisdemeanoꝛ o . Et per 
n ttvil Cauſe you may perhaps ad a Nan tf de has not at- 
ven bisOpinton befoze-hant-upon the Blight? Fox de might have _ 
done that as Arbitratoz between n en * sige bas.) 
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the eDebts and Legacies, but not fo; the Faults of the Truſtees, 
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Land agreed in uity; for this Court eee of 
wall goas ments, and therefore Jooks upon Land to be ſold, as Mo- 


2 ney, and Money 2 to be laid out in Land, to be in Fact 2 

reed to be Real Eſtate, which ſhall deſcend to the Heir Sed 'Quzte, If Mo- 

Fig out 21 ney be articled to be laid out in Land, in a Marriage - Settlement, 

Land,asLa of Iffoe- and there is no Iſue, but Debts by ſimple 
Contract; whether this I, ſhall de taten a5 Land, ant er 
by defear Creditors? © 


Anonymus m__ 1997: 4 Las dende Hon 


. C 3 8 meh cad Ba beg bis Lans 
bark E Sta⸗ 
are deviſed fte * Bette Ee er they are Debts in Equity, 


Debebarrd and the Duty remains ; the = . has not extin 
oy (640%; WC:\&:bath take e 
— i there:be 8 Band Dent, an the Intedeſt hach vut-run the Penalty, 
be peid : it halt not carry — — 8 the Deſign of 
ere Bond the @rttiement vas naa n cnente u what is due, 
. dat (9h —— e 02 rue 


Yi 


ba 


Abe negleds to pan in a reaſonable & 
Fond ** ime, he hall, after duch ett, 
mier. eee Comper, Lo Cher Sa 
| +4} $630 | "9 30] TE nn | 
} 10 dnn. 20 $97 1991 300 eps 9 9 


03040 oft 86 11131 0? an ang © n kno 


28 aſe ta Trulfees foz 100 Pears; in Truß fo; the Þusband 
- Patpoſe, Sv -big 7 9 4 box Fier Life, Reviainder to the 


ſhed' that, 


& i 
— — 


- 
MLL 


— 


Anonymus. Mich. 6 Ann. In Canc. 


F a Truſtee 02 Exetutq compound Debts a Boztgages, 
[rap them in foz leſs than is due upon them, he 
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not 
Benefit of it himſelf, but other Creditozs and Legatees 
— the Advantage. of it; and fo (Want of 


ll go to the Party who is entitled to 
— Ar timtett, and being not in the Circumſfances 


ec; leſs. 

the Hort 

gage; fo he ſtands in the Place of him iz. the 
Boitgagee, who'might have gtben it to what is 


due muſt be the Bealure-of our Allowance, an 

fo2 that might have been mote than it is worth, as 
and ſince. he runs the pazard it Lols-happens. be -ought 
the Benefit in cale it turns. to Advantage : Do ſald and 


Cuthbert contra Peacock. Mich. 6 Ann. In Canc. 


| Owed his Niece A. 1001. by Bond, and having two other . ; , 
1. Nietes B. and C makes bis. il, and bequeaths 300 l. to Legs: 
his Niece A. and to his two other Mteces 2001. a pete. After 
that he bozrowed another 1601. of his Niece A. | 
ed to her in 200 l. pied; and to pode the 300 
Satis kaction of the Debt, 
Rule in Equity, and had been 
ſkato? being indebted, gives 
Debt, it Gall go in Satisfaiion 
be juſt befoze he is kind; otherwiſe where a Legacy is 1 
that is neither to be juſt noz kind, and ſhall not 
Satisfaction of any part. Cowper Lon Chancelloꝛ 
be as good Equity to conſtrue bim to be both juſt 
intended to be both; That if any part of th 
the Payment of the Debt, as foz ſo 
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| Kemp contra Coleman. Mich. V, acation, 6 Ann. 
YER eundem Domiuum Cancellar, inter Kemp & Coleman, 
n Mich. Vac. 1907.” It wa lain boum as a Rule in Equity, 
par of Fort That where'the Son without the Paivity of the Father * 
ra treating tho Match, e agg aur part 
vity, e TRIES * E ny Tak 352 ö 
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paying he . te pap 20000 l. to ebe Heir at Law, viz. 1000 l. per Au- 
C fifteen Pears; and"£000-1:per Anowm; after 
wich z0 thay till the whole thous1 we Þ the eit eatered far Non. pay 
| 3 ment or one dt che tee l. per Annumy and J. 8. bodught his 
Annum ;Heir Bill; and it was objected, 'Thatthe Condition reſtozeg che Heit, 
3 for and that Chancery ought not to aid in Disberilon of bim: But 
ment 4 for it wag reſalyed by Cowper, L Chancelle YN 
Forfcirure, If, That the Entry of the Peir in this Fock, wos on te tnforce 
Eo the Payment of his Pzincipal, as where a Yoztgagee enters; 
2 Vent. 353. 7 ů ů Jntereſt fa the fame from the 
Postens, | Time it be ib wheroever-the Ceurt can give 
Equity can Satis kactiam ot Compenſation ta Breach od Ten: they 
S, hee gs , e fo to every ei om the Time it become pay: 
Sstiste + . 
Tarent. " able; tze /Legater 00 Weir Wein Mane 'Antereſh;: beauſe-both the 
Sum and Time of Papment wers certain and pad. 
Taxes. Zi That there is de be n 5 Ceres, becauſe 
i  - ft is not to iſſue noz ariſe ram the Lands, but is given as a 
Sum * e EE = aaa 
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(630 -KUST of & girmof Brees ns melted ba dis Hub 
Remainder of band \\dz Lite, "Remainder to the Wife fa Life; Remain: 
tee ug. ber to the firſt "Son of eee Denen and the Heirs male of the 

teis after Body of ſuch firſt Son (and ſo onto ther other Don) and fo2 want 
Fal ech ok Sons, then to the Daughters of the ſaid husband and Wife : 
Eſtate- Tail The pusband and TUife died, and there was no Son of the Yar- 
ey re rfage, but there was a Daughter, and the Queſtion was, CUhe- 
ber ook xg. ther che ſhould take by Uirtue of this Limitation, it being after a 
fett, the Limitation in Tail to the Sons? Et per Cowper, Loyd Chan- 
. e celloꝛ; Where the Limitations to the Sons ever took Effect, = 
therwiſe nor, 4 
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the ä the Nemainder and Limitation to | the Digs 
ters becomes void: But if there never was a Son, as it happen. 
ed in this Cale, the Remainder is goon; fo the Limitatiun muſt 
be conffrued, if there be a Bon, on to him, if no Son but a 


But upon reaving the -oppearrd to be thus, And 
in Default of Iſſue Male of the Body of the ſaid Husband, then to 
che Daughters: And kherefo7e it ae den, That the hunband 
an Ettate:Tatl, and tm that renſuu ide Limitation to the Dau ee 
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Srrlveniee that put out the Woney\, the:Striveter: pious leg 
0 inlolvent, and the Queſtion was, who Goufly beat 2 Loet A Mortg- ge to 
te was avmſtred in chin caſe; ,,. — 
TThat it the Scriuener be. inuten with. the Cattody of the be fb 
: Bond be may receive the Jntereſt; aud tho be fails, pet the or Nong · 8. 
PMoꝛtgagee ſhall bear the Lols: and that ſo it is alſo in ſuch caſe, ** 
if he receive the Pzincipal and deliver up the Bond; koꝛ being so of Prioci. 
intrufted with the Security if (ett, it wan be pzefumed, he is tw f bee 
.- truſted with a Power over it, and with a Power to receive the 5 nal n 
Puythcipgl and Intereſt, and the'rather;becaule the (giving: up of = $ 
the Bond upon the Payment ot the Boney; is 8 Oiltharge thert- 
of; otherwiſe; if the Dbiiger take away: the ous (fo3:then 
hath no Auth to receive any %o t : | 
mp, Ma Serivener be intratied with the Boxtgage-Deed, 2 QOcherwiſe of 
| the Bond. de hath onty authanty to! receive the Intereſts: but not B. 
the Piintipat; becauſe the giving up the Deed is not ſufficient to 1 
reftoze the Eſtate; but there mut de a Re-conveyance.z whereas bits 250 
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zdly, That tho: the Serivener has neither the Cuffody of the If Mortgages 
| Wontgage non the Saum ber kl the Boztgages, agrees that; the un . 
Moztgagoꝛ ſhall pay the Jnterelt to the ghee: Intereft g ges Life, 
; my RE PWELE e ag long "the" Wonpagee e 
1 A nor Mort- 
qthly; That tt ide Peatgagee dies, an hr Etecuto2 comes 88. 

to the Scrtwener anb tetrwen Anterrd of hm, and at his Þands, * Fong 
- -rhat became due alter the Death of the Paftgagee; this is 8 cucor 2gree co 
go ; and ik after fuch Receipt che Scrivener means, expertly or 
the Boztgago? thail not bear the Lol; fo2 it was the Poztgagee 7" 
that truſted the Scrivener, and the Executoꝛ came into the Agree- © 

ment, and thereby renewed it, ſuppoſing it was determined by the 
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and one oniy tho the Judge 
«quired; de that the Peoleents | C 
Cots oo Hbreaqule till the 3 & 9 W. 3. the Plaintiff never paſo Coffs in any 
Aton, if but one Defendant mas found gullty; and the dd of 


4 & 


only to 


dels ] 
callezor; . per. : Je was dei upon che 8&9 W. g. c. 11. 


r en 
- ennerer, there was Javgment quod billa 


dum have no Coſts; foz the Alt extends 
— Bar, and not in Abatement, becauſe 


Demurrers 
ſpeaks of Suits which are vexatious, which does not appear 
10 the Court on Pleas in Abatement; but on Demurrers in Bar, 
where the Court ſee the Perits of the Cauſe, it does, and it 


t ekendant ſhould have Coſts again 
* Kats, when the Plaintiff could have none 


againit the Defendant, tho' be ſhould have hav Judgment quod 


8 
Garland werſis Extend. Mich. 2 Ann. B. R. 


only to give Cots, where the' Perits- of: the Cue ws 


pleaded in Abatement, the Plaintif 

Sent was given-fo2 the Defendant 
5 

Ano 

quod billa cafſetur ; and the Statute , 


Demurrer. If Judgment: had been fo? the 
2 it had not been Amal, 
had 
e fame 


_— 
F g's 1 
T7 


6 Ann. B A 


3 N an Iufomation againſt Danvers 


W. & 


M. c. 18. 4 & 5 W. 


otherwiſe 


was acquitted, and the reft foand gutity at tde Ames; and 


did not certifie a ptobable Cauſe, yet it was held 
7 was not liabe to pay this Defendant Coſts; 


& M. c. 18. cannot be intended to make Pyoſecuts?s 
liable, than as Plaintiffs were befoze in other Attions: 


"MB Vide Plus Tit, Damages, 205. 
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cepting tw 
Rooms, and 
is diſturbed 
therein, Co- 
venant lies 
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S EMT 39. 1 


Criffch verſus Harriſon. Mich, 5W.&MBR 


(2) A N Ation was brought by the Plaintiff an Executoz, on a Co- 
4 hes: venant in an Afignment of a Leaſe, foz quiet Enjoyment 


in ſome Caſes fee And clear, and freely and clearly diſcharged, oz otherwiſe in: 
ravecſable. Hempnified of and from all Arrears of Rent, 8c. And the Plain- 
_ tiff agned a Bzeach, that ſo much Rent was in Arrear; the 
Defendant to part pleaded Payment to the Leſſoz, and to the 

reſt of the Rent alledged to be in Arrear, that he left Yo- 
- ney in the Hands of the JAfaintiff ca Intentione quod ſolveret 

to the Lefſo2 ; and upon Demurrer Pz. Northey objected that 

the Plea was not good, becauſe the Jntention was not tra- 

- verſable. Holt C. J. contra; Jn ſome Caſes the Intention is 
 traverſable, as if A. be indebted to B. by Obligation, and by 

ſimple Contra#, and pays Money to B. the Intention to which 

Debt it ſhall be applied is traverſable : And the Court inclined 

that this Plea was good, but held clearly, that if it had been reli- 

quit ad ſolvendum it had been good, and that non reliquit _ & 
| Orma 
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inturted by the Plaintiff, tis ſufficient, 
. Green verſes Horne. Paſ. 6 W. & M. B R. Intr. 


upon it was demurred: Et p | , 
let fozth Matter of Fact in his Declaration not contain d in the 

Deed it ſelf ſo as to alter the Caſes ther 
Fart (0 alledged o; dberred ts immaterfal. 9 Rep. 151. 
Adly, The Platntiff is no Party to the 


COVENANT 97 


forma had been a good Traverſe : But the Court took Exception 

to the Alignment of the Beach, foz that the Plaintiff did not 

ſhew a Oiſturbance in the Enjoyment, oz other ſpecial Damnifica- 

tion, without which the Rent being behind, is not a Bzeach of 

the Covenant, Tollard's Caſe, 1 Ro. Abr. 333. and took this Di- 
verſity, viz. (here the Counterbond 0z Covenant is given to We Bond 
ſave harmleſs from a penal Bond befoze the Condition bzoken, , Jaden, 
there if the penal Sum be not paid at the Day, and ſa the Con is .de before 
dition not preſerved, the Party to be ſaved harmleſs, does by this ("dion of 
become liable to the Penalty, and ſo is dampnified, and the Coune broken, cis 
terbond fozfeited; but it the Counterbond be given after the Con. oled by 


the Breach 3 


dition of the Obligation be bzoken, oz to ſave harmleſs from a chernic. f 


fingle Bill without a Penalty, there the Counterbond cannot be given after. 
ſued without a ſpecial Damnilication. .. Do here, Rent remaſi- 4 * 
ing in atrear, and not paid, is not a Damage, [unleſs the Plain - -g:ian fing. 
riff be ſued 02 charged, and it paid any Time befoze ſuch Damage 5 | 


e e 


10 Covenant the Plaintiff declared, That A. being indebted to ( 


him, and arreſted at his Suit, the Defendant in Confideratt- Moen 
the Deed, that 


vn that he would per the Bailfff to let A. go at large, viidcr. . Den, 
took and covenanted with the Py 
the ſaid A. and delifver him into 


- 8 Dap, &c. The Defenvant pmapey Oyer ofthe Deed, which was 


aintiff to bung in the Body of Cafe, cannot 
Cuſtody of the ſaid Bafliff uch Þ* verred. 


1 (the Defendant) do promiſe and engage my ſelf to bring in the 
Body of A. to the 991 ba B. Bailiff, ſuch a Day; and there⸗ 
er Cr. Fir, The Paintiff cannot 


ill (uch Harttt of 


Deep, no? ſo muth as Poſt, 214. 
namen in it. and Too Covenant man be bzought on a Deed-Poll, j7.conoor 


pet the Party nitiſt be named m the eed. I Rol. Ab. 517. 8 nannt unleſs 


named in the 
F Deed. 


 Brew- 


* 


Brewſter werſus Kitchell. Hill. 9 Will. III. B. R. 
(4) . THIS was a feigned Action on the Caſe upon a Maget, in 
——— ozder to ſettle a Difference about the Deduction of Taxes 
diſcharge Out ot a Rent-charge. Upon Non Afſumpſit pleaned, the 


from Taxes, 
_ ro 
tublequent 

T axes of the 
ſame Nature; 
not of diffe- 
rent Nature. 


Land Tax 3 W. & M. 4 8. per Pound is laid upon Land, and 


Poſt, 221. 


Gtantee of 


kound a ſpecial Merdict, viz. That A. being (ſeized of Lands in Fee, 
by Deed dated 1649. granted a'Rent-charge to one Brewſter and 
his Þeits, and covenanted fox farther Afurance, and on the ſame 
Deed there was an Indozlement, that the Kent was to be paid 
clear of all Caxes; Afterwards A. confirmed the G2zant, and co- 
venanted to pap the Rent-charge clear of all Taxes. By the 


Power given to the Tenant to deduc 4 s. in the Pound, with a 


Pꝛobilo not to alter Covenants oꝛ Agreements ot Parties, Et 


r Cur. | 1 & 12 

Peg uch a Covenant, if made in the Pear 1640, would not have 
freed the Rent-charge from the Taxes impoled by theſe ads; be: 
cauſe there was no parliamentary Tax in being, oz known at 
that Time ; but-becauſe there were ſich Taxes in the Year 1645, 
which was befoze the Gzant, therefoze this Covenant muſt be 
tonſtrued to extend to them ;. fo2 otherwiſe it would ſignifip no- 
thing: And Holt C. J. held, in this Caſe, 

itt, That the peir of the Szantee could not maintain an Action 


Rent. charge gf Covenant againſt the Allignee oꝛ Leflee of the Gzantoz ; but 


cannot bring 


Covenant 2 


gainſt an Af- 
tignee of the 


Land. 


N. B. that was 


only againſt the Gzantoz and his Þeirs z fo a. Warranty, tho a 
Covenant real, does not bind the Land, till Judgment had in a 
Warrantia Chartz, much leſs that which is only a perſonal Co- 
venant. An Atgnee of Land may have Covenant againſt the 


his own Opi- Cobenanto? and his Þeirs, where the Covenant runs with the 


tion only, the 


other three 


Land. 42 E. 3. 5.. 5 Co. Spencer's Caſe ; but Covenant will not 


holding that lie merely againſt one as Atlignee of Land. Hard. 87. pl. 5. | 
the Covenant adly, here the Queſtion is, Whether a Covenant be repeal- 


charg'a the 
Land. 

5 Co 17. 
Diverſitics 
where a Co- 
venant is 
avoided by 
ſubſequent 
Statute, and 
where nor. 


Poſt, 615. 


ed by At of Parliament, this is the Difference, viz. Tahere H. 


covenants not to do an Act oꝛ Thing which was lawful to do, 
and an Ack of Parliament comes after and compels him to do if, 
the Statute repeals the Covenant: So if H. covenants to do a 
Thing which is lawful, and an Ack of Parliament comes in and 
hinders him from doing it, the Covenant is repealed. Vide Dy. 
27. pl. 278. But if a Ban covenants not to do a Thing which 
then wag unlawful, and an Act comes and makes it lawful to do 
it, ſueh Act of Parliament does not repeal the Covenant. 


2 | North- 
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Northcote ver ſus Underhill. Mich.) to Will. 3. B. R 
1 Din DIE ino 
IN Covenant | the Plaintil beclared, that the Defendant by bis ( une 
Deen did grant, bargain, and ſell to the Plaintiff and his Cons eyance 
Þeirs, p2ovided that if the Gzanto? paid ſo much Boney, it tft! is 
would be lavfyl. fax him to re. enter, an that be covonanted to {50 7.0? 
pay the ſaid Money to the Plaintiff, and —— was afligned u dependent 
in Non · payment oc the Money: After, mat Ky Covegancs 
tn palty e Ord ar ale Enron 225 
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55588 contacts thin aid te des t o rebuild and 6) 
finiſh a Houle within ſuch a Time, and after the Time ex ⸗ — 
pired the Leſſee afligned over the Premiſſey, the Houſe not being brech in. 
built and finiſhed accoding to the Covenant. Et per Holt C. J. cvrred before 
This Covenant ſhall not bind the AMgnee, becauſe it mas tyoke cena 
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YLecr. it is not Was not ſhewn coment, noz quo Jure this'Court was held, whe- 
der comer, ther by Patent oz Preſcription, which be urged ought to be done, 
in Ea ko that the Leet is not of common Right, but is taken out of the 
che Court is TQUtn, and the Tourn is of common Right z ſuch Derivation 
therefoze muſt be either by Gzant oz Pꝛeſcription: But the Court 
12 the Objection, and ſaid, the Pꝛecedents were all in this 
anner 
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ASE againf a Serjeant at Mace tor the Elcape 
C Cuſtody by dertue of a'Pyoceſs of the Conet of the She. Officer ene 
riffs of ears, in an action of Debt upon a Bond ſued there; f a fn 


and upon Non cul. it appeared that the Bond 4 made out — Courts 
the Jurisvicton of the Court; and thereupon it was — * tho 
That the Pꝛoceeding upon the Bond was coram non judice, and ali i 


our of the Ju- 


18 A2 1185 12715 0 
R R un gan 


| 2 and + bh Serjeant was a Treſpaſſer, and they cited 2 Bulſt. ricdidion, un- 
ies 30. 1 Ro. 545. 80g. 1 Sid. 123. 1 Lev. 95. Hob. 267. —_ ＋ 
35-1 


560. 2 Mod. 196. March. 117. Stat. Weſtih. 1. . 
Et 2 4 C. % — 7 which Powell and the reſt agreed, ey 
I ere an inkerioꝛ Jurisdiction is confined to 
the Marſhalſea was to thoſe of the Þouthold, it it — 5 9 
Face of the Declaration, that the Perſons that ſueare qualified to 
ſue, tho in Fact they are not; yet if the Defendant does not 
plead to the Jurſsdiction, but . in and admits tt, be ſhall ne⸗ 
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ver 


vantage of this afterwards but is eſtopped _ con- 
* ke 0 if 155 not averred in the Declaration that the 
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wes ad; A 
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lels being bzought up an Apprentice to it within 
in Arreſt of Judgment the Cauſe was ſet down. in 


* 


Lovelace Cuſ Trin. 12 Will III. B R 


— RROR upon a Judgment in the Court Canterbury: ,. (» ) 
E The Exception Was, rt of 


| That the Court was laid to be rg not 
Time out of Mind, and the Proceſs iethe Court aits = 
was laid to de Time out of Bind, which they ſaid was 
alla, i Eatons ls One or fe ride 
SE al 
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AN Action on the Caſe was lyought | 

A the City of Wincheſter, wherein thep declared, Quod 
inton eſt antiqua civitas, and. that there was a 
quod non liceat alicui præter . homines liberos de Gild 
toria civitatis prædict to ererciſe a Tride in ; 


that the Defendant nevertheleſs oiderercile, 8c. . 


the End it might be det Chether 
Cuſtom in any City but London? Fodthe . — 


becauſe Trade was a great Benefit 
tys Beans of Livelihood, and — 


ſuch a Reſtraint upon the Party 
to do it, unleſs it * a Comderanes 


204. 8 


Holt C. J. Notwithſtanding Wagoner's Caſe, ſuch a Cuſtom 


Care. 68, 114. and a By-Law upon it came in Queſtion in the 19 Car. 2. in C. B. 
- 114 


D determined. 
in the Caſe of the Town of Colcheſter, and was 2 
living in a Place 


ained krom uling the lawful 
fre they have a lawful Liberty t 
tion and the c_ of _—_— the 
$ 1 
a Cale of London differs; they have by « 
ers, 7e = and by Cuſtom 
App LR es, 
after. ſuch Apprenticeſhip : 
Es Done 
| The Adden Ute Ant ientip the King 
ought ro be made the whole Town £0! 
brought by iat te ug whether ye Sulld 
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DAMAGES. Vide + Cots, 193. 
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| Cone aaße Bowles Mich. 2 W. M N l. 
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R againlt thiee Defendants, one of . real 


was an Jnfant, and all appeared and avowed by Attoz⸗ Anc _ 
Juvgment being given dgaini! the" Plainti, he 2 
r the Infancy of co be ken 

koꝛ n And becauſe he might NP 
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te a Diſtreſs fo a Rate upon; the 43 El. c. 2. 3 
7 the Plaintiff wag nonſuit, and no Damages tein found, Cale to 
Winningron movedfoz a Writ of Enquiry of Damages to ſup; vis 
ply this OmiMon, and it was granted; becaiiſe if the — 
enquired, they had enquired as an Juqueſt 272 if che Jury 
Attaint would have lain. Vide 1 Cro. 146. 1 Ro. 2 o. 112. mit toin- 
: $id. 380. And they diltinguithed this from the Caſe 1 Sd. 360 — 
of an Avowyy fo2 a Rent charge accowing to the 17 Gar. 2. c. 7. may be 
There a Writ of Enquiry was rightly denied, in by Sta- pled by 
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' Gargrave werſi Smith. Hill. 2 W. & M. C. H. 
XRNRot. 1639. . 


FIT URESPASS for breaking his Houle, and taking and car- , 
0 rying away his Gvods; the Defendant juſtified the . To «Jas, 
hob king and carrying away nomine diftriftionis foz Damage- fg 77. 
| fealant ; PlaintiT replted quod poſt diſtrictionem pred. Plaintiff may 
. viz. codem die, &c. he converted them to his own Ae. Dn De. A 


it is no De- 


males good his Election ; 


. 


WY 
fo} it proves it a Creſpals as well as a 


. Counteſs of Arran werſus-Criſpe.; Trin. 5 W. & M. B. 
| Ne Debr.upon @ Bond the Defendant craved Oper of te Con.” © 
dition, which was to perfozm Covenants in an Indenture of ue. 
Leaſe, wherefn' one Covenant was to pay ſo much clear ok all formuoce is 
Taxes, and then (er forth ede Judenture of Leaſe, aud pleavey Fraser, 
Perfomance : The Plaintiff replied Hon payment of fo mich fo2 duct 5, cheer. 
bat a Year's Rent: The Defendant rejoined fo much pald in Bo. werds ſet 
ney and ſo much in Taxes, upon the Art of Parliament fo? laing 2 the | 
4 per Pound on Land, which being allowed amoiſnted to the Full, di. Depar - 
The Plaint(fdemurred. Holt C. J. held the Covenant did not cur. 
extend to parliamentary Tares to; Want of the woꝛd Partiamen- · 'F 
tary; Cxteri contra, All Taxes includes Parliamentary : Pet per RX FI 
Holt, Judgment ought to be fo2 the Plaintiff, tho the Point of b 
Law were againſt him; becauſe the Matter of this Rejoinder be- s 
ing by way of Excuſe ought to have been ſet fozth in the —_— ; 
5 | | | K 


= —— 


„ * 
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— 


but as it is here, "tis a Departure ; fo2 whereas he ſafd at fir 
that he had perfozmed the Covenants, now he ſays he is not ob- 
liged to perfozm them. Judgment pro Quer. | 


Primer wezſus Phillips" Taf. 6 W. 8 M. B R. 


p70: RESPASS foz taking his Cattle in alta via Regia at ſuch 
3 a Plate; the Defenvant juſtified the taking kor Damage⸗ 


which is not feaſant; the Dlaintiff repiied;: That Time out of Mind there had 


marerily deen qudam via tam equeſtyis quam pedeſtris pro omnibus inter 
no Departure. ch a Place, 8c: and that the Defendantdzove his Cattle over the 


Map, and that en paſſant the Cattle eat, &c. The Defendant re- 


jo d, That the Cattle wers gommozant in via prædict. and Iſſue 
muas jolned bereunon, - which, was ſound, foz'the Plaintiff. Darnel 


moped f02-a..Repleader, the, Trelpals.-now-tried being another 
 .  Treſpals than that complained-of.- 24 H. 6. 19, 20. Holt C. J. 
The Trelpals is a tranuto Treſpeſs, and the Mention ol it in 
tt⸗he Declaration as Done in alta via was nothing ta the Purpoſe : 
It was die and out or Time, and mere Surpluſage:; and there⸗ 

- - fore the Plaintiff in his Replication,” by following the Defendant 


1 to another Way, does not depart, becauſe it was not materiallp 


alledged in che ton; and a muſt be from ſome: 


thing that is material: and when the Juue is taken upon the 


- Commozaney,..it admits the, Plaintiff had. a Max, but that he 
continued longer in it than he ſhould. Judgment pro Quer. 


e 1 25 + EST ESE EF 15 * Ws F4 on : 
Webley werfus Palmer. Mich. 7 Will. III. B. R. 
5 Be 75 1 . . | * : - -- l 


N Trover the Defenvant pleabed a Releaſe, &c. and it was held 


In Teiges per Holt C. J. That in-Trelpals, it the Defendant plead a 


if che Deieo- Releaſe betoze the, Time, be mult allo go. on with an abſque_hoc, | 


upon the Day That he is guilty ad aliquod tempus poſtea: But ii be doeg. not 
in Narr. che yarp the Time,. there. needs na Traverſe z- foz ſunpoſe you alledge 


Pin ot the Trelpals. to. be ſuch a Day,. and.the.Defendant;juſtifies as to 


cher Day in- that Dap, .the-Plaintiff map Mew auother-Oay,-and it is no-De- 
vie Repl. Partie, Ten the Defendant has occaſioned: this :: And. there is 


- great Difference between a Bond and a Treſpals; if the Decla- 
| - ration lays. the Bond to be dated on one Da, the Replication 
cannot ſay. it was dated on another ; but in, Treſpaſs the Plain- 


füt mae depart attowing to Occalion. Sed adjournagur. / | Vide 
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that A. had gained a toztious 7 which would be good againſt 
B. and Ws Dent - likewiſe againſt all Perſons but the right 
g of the 90, 
Dot ota, In the Repozt of this Caſe in 3 Lev. 431. it is ſaid, 
he the Court were agreed to give Judgment: 'fo2 the Avowant 
upon the Point, That A. only took'an Eſtate foz Life, when. 
powell J. ſtarted the other Polnt, Whether the Deviſe over to B. 
was onlp a contingent Remainder oz an erecutozy Deviſe? Upon 
which it was afterwards twice argued z but that befoze any Judg- 


men Nen the Partles agreed and divided the n. 


ti $36, 


Alford verſus Smith. Mich. 5 W. & M. A K. 


1 1 


FPON a ſpecial Gerbil i Ejetwent the Cale was; A. 8 
ellen in Fee, dy Yndefiture, Sec in Conſideration of Par- Gmod, in: 
In eovenanted tolehp a Wide ke certain Uſes, and no- Fine Will, cons - 
wis levied. ' A. reciting this Deed ww Rs Will deviſes and kon- ja been, A. 
din all Eſtatet ren-and primed to i Son in Marriage at greed co be 

to the* A was reſolven per Cur. 'That' te 
Ul had Reference to the Deed, and palled ſuch Lands and la 
klateß us wett intended to be conveyed by the Deen and Flite; 
n the lod Grant in a il, (not to betaken ſtrictly, but . 
1 any Agreement. Vide Cro- El 68, 2 Cro. 148. 


419-633: 


($6183; 


Cary”? 
Show. 350; 


* * 1 3 


ltere ſpecial denn wed tis, and the Caſe; os N 
Portty put by the Court was this; H. poſſeſſed of a Termfof' 7 Term to A. 
pers deviſes his Land to A. and to the Heirs of big Body, be tap Heirs 
and if-A. die without Jflue, lſving B. then to B. Northey, who 224 tdi he 
argued. the Caſe; ſaid, That the Judges. would allow a Limſta- ichen 1- - 
nan in Remainder not only to a Perſon in eſſe, but to the firſt hs, bring 
Son ok the Perſon in eſſe. Vide 1 Sid. 451. 1 Cro. 230, 
10 612. And the Court held this was a good Limitation 
0 B. the Contingencp ariſing within the Compaſs of a Life; and 
they dented Child und Bayly's Cate, 2 Cro. 46. . Gould, in 
arguing the Caſe ' ſaid, if one make a Feoffment to the * . .. 
deirs” of B. that this was a goon 'ſpzinging Ale: sed tot. SeleQCaſer in 
contra eum iu hoc, becauſe tis by wap of pꝛeſent Limitation ; Chancery. 
alter ee it (s future, as to * peirs of B. alter bis 
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Poſt 236, 238. 
Deviſe to A. 
for 30 Years, 
if he ſo long 


1 


2 U 
o - 


Goodright'vi#fus Corniſh. Hill 5 W. & M. B R 
1 Bie&ment a ſpecial erdi#/was/found, vir. Knowling: had 


Ice two Sons, John and Richard, and deviſed Lands to 
ohn o; 50 Pears, if be ould fo long live, and as for my Inhe- 
ritance aſter the ſaid Term, I deviſe the ſame. to the Heirs males 


live, Remain». of. the Body of John, and for Default; of ſuch Iſſue, then to Ri- 


receĩ d - 


chatd. The Court reſolved; 1ſt, That Jobn hay not an Eſtate- 
Tail by Implication upon the Moos without Iſſue; becauſe the 
Deviloz had given him an Eſtate .fo2 Years by expzeſs Woyds, 
nd the Coutt-carmotf make ſuch a ConſtruXfon” againſt expeſs 
oms, when thereby they would alſo dzown the Eſtate fo2 Years, 
ol ae an Etat of Inheritance. z Nu, be Court held this 
Nui to the Heirs males: ot the Bopyof-Jabn. to be void in its 
Creation: Fe, ich wand of an Eſtate of Feechsld: to ſuppatt it, 
it Wa bend ag: & Hemotiupers aud then ſesmen not to think it an 


229. | erecuitazy Deda, becaule; ir was aten as,.8:Remainder, aud 


desu it is limited, per wrde ge prafer 
e ba 00d | 0 Ubin 
J conſtrued-ay- erecutorp Devile, and ſuch 


preſenti will 


Per verba de 


went, 4 Mod. 255. 8. C. 


praſenti. ;Jfone; deviſe. his 
g the-Deviſe Gall not 


;@-Dovile is therefoft 
53 du if it were to the eig of J. S. after the Death of J. ö 
that is good, as an executo;p Debiſe; fo note the Diverſity; inter 
verba de præſenti & verba de futuro. 3Dlp, The Court held the 
Limitation to the Heirs males of John was become void by 
Event, whatever-it was in its Creation; becauſe John is now 
dead — — — eg ry bow. * — m_ Be 
ryaindsr £0 | males of John was void 1 t ok L. 
mitatſon, then the next Remaindes limited to Richard took Effri 


f 5 . . 9 5 6&1 #4 15 , 5 nagt iT. f . ” 44 
+ » . f a * 4 . 7 ; - _ * * 1 K+ ' - PR 
hliſſet verſus Cranwell & al. Paf. & W. & M. CB 

* i. GS * - ien, nee. 


and the long- 


them, equally 
to be divided 


3 Mod. 209. 


Vent. 223. 


IN Ejeftmenc upon Trial at Kent 9fizes a Caſe was made fol 
1 te Opinion of the Court, via. A. being ſeiſed of the Lands 
in Queſtion deviſed in theſe oma, I give and deviſe to my two 
Sons and their Heirs, and the longer Liver of them, equally to be 
divided between them and their Heirs; after the Death 4 
Wife, all that my Meſſusge, &c. The Deviſo2 dies, his 

dies, one ok the Sons entered and made his Mill, and pcviled 
his Part to the Lefſo2 of the Plaintiff, and died, and the Oeten 
dant was the ſurviving Deviſee of A. and therefoze it was 
agreed, That if the two Sons were Jointenants, then this De- 
viſe was vold quoad the Surviyo? ; but, if by the firſt Til the 
two Sons were Tenants in Common, then this Oevile - the 


Pollexfen 408, 4: 4- 


pu COP R___ 8 


DEVIS E. 227 
Lefſoz was good. And after Argument, the Chet Juſtice, Nevill and 
Rokeby were of Opinion, that they were Tenants in Common, 
and that the Deviſe was good, and the Reaſon was upon the 
- Conſtrufffon of Wills, that it ought to be actoming to the In⸗ 
tent ol the Deviſoz z his Intent appeating by the Wows to be 
nat only to ptovide ka: his two Sons, but foz their Poſeerity, 
that not only bis tino Sons, but their peirs, ſhould have an equal 
part: For the Mops are, Equally to be divided between them 
and their Heirs, and tha by the firſf Mods tis given to them 
and the Survivoz. of them, yet the lalt Mos explain what he 
intended by the Mad Survivor, and that the Survivoꝛ ſhould have 
an equal Diviſion with the Þeirs ol him that ould die fir 3 and 
tho the Ceſtatoꝛ has not aptiy expyefſed-himſelf, yet upon all the 
Mos taken together, bis Meaning ſeems to be ſo. That the 
Cales in Sty. 211. and 2 Ro. 90. differ from-this Caſe as the C. J. 
flald, foz there the Inheritance is fixen and ſettled in the-Survi- 
boz, which thews./plainly-his Intent that they ſhould be Jointe. 
nants: But here the Jußeritance is appointed to be equally di- 
vided þetwixt them and their Heirs. and here the Mos equally 
to be divided, bo immediately kollom the Mod Survivor, which 
ſhews he intended a Diviſion in caſe of Survivozthip; but in the 
other Caſe 'tis otherwiſe: The Caſes upon-which they grounded 
themſelves were, 3 Cro. 443. 2 And. 1. Sty 434. Powell J. con. 
tra, That the Expoſition of a (ill EN mee to ſo great 
an Uncertainty, that tis fit to put a to it, and that tig 
the (Wozds of the lll only, that are to explain the Ceſtators 
Intent. That the Mon Survivor makes a Jointenancy by expꝛeſs 
Moꝛds; but the Mos equally oz equally to be divided were ta. 
ken at firſt only ta impoꝛt a futuxe Diviſion to be made; but after. 
wards it was agreed, that theſe Wozds alſo made a Tenancy in | 
Common; but this was only an Expoſition collected out of the I; 
Ulozs where there was no Jointenanry given by expꝛeſs os. | 
_ No Conftrufton of an Intent ſhall be received againft ſucherpzeſs no cog. 
Mods s fox this would be to confound the Text: And he'reliey Aion 10 be 
upon the Cale in Ro. 90. Sty. 211. and concluded fo2 the De- wor beg 
fendant, that the two Sons were Jointenants; but by the Opi- Wade 
nion of the tine other Juſtices it was adjudg d, that they were 
Tenants in Common. Judgment pro Quer. 
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Reeye verſus Long. Pal. 6 W. & M. R R. 


Teas 5160 wr | 1 25 f Na | 
Be of a Judgment in C. B. in Ejectment, wherein a Spe- (6) 
42; £1al Qerdict was found, and the Caſe was; John Long being 3 ii 238. 
ſeiled in Fee deviſed the Lands to his Nephew Henry Long fo 8c. © 
Life, Remainder to the'firſt Son in Tail male, and ſo on to the 
ſecond, third, Sc. and foz Default of ſuch Iſſue, Remainder to 
bis Nephew Richard Long, Leſſoz of the Plaintiff, fo2 Life, Re- 
Og 2 mainder 


 _ Profirs to A. 


walnwer to the ert Son. in Tail, and fo on to the ſecond, third, 
Kc. with Mert Remainders over. The Deviſoz vied, Henry mar: 
ried and died withaut Ifſue, leaving bis Wife enſrint with a Son; 

Mond. 33. Richard gnteeb 8s in bis Remainder, and afterwards the poſ: 

bumaus Wen (the Defendant). was bozn, and his Guardian en. 

A Eo ES Pan's Lee 

8 
e e e e e Aidgrneve as by. 8% Court Court, 


8 


muſt db. p. contiigent erna, a aid take Effect during the particular 


ring the 


ticalar Eftare, — + A. ed isſtante that it — that by Conte. 
or eo inſtante. 1 to e doi by the Death of 


that i it deter» 


ſed. in him, and he be- 
cannot he yefeated, nog the E- 
$ a Sou bom afterwards. - 


Send Veel bn N. 


(7) bes bingen upon a Special Garbi the b Cale was That-} 8 
5 Med. 63, Þ being e of ee N 4. -dediley the Mons 
Rents and Birch. pucing ber natural Life ts be paid by hig'E recutors inte 
10 b. v n her n Harde, Jithout the tntmennling of dot 1 on 
tors, is De. and; R B. $0; Tde MueSow was, Clhether 
vil of the e e üben? fad ae Nor they f 8. 
wo 
r Szund. 286. which the Court graneeg ; then the Ciuettion-Wis-Wnperhte thele 
llaſt Tops, to be paid by his Executors, &c. Md not alter and 
he cited Lew. Carpenter 0. Ne 24. Pi 
verſus Sari, Gref 268. Spi Spirt verſus 14.5 2 1505 , 801 
tif 


F Woite 
the Execo- ! afbex:ber Deceale, be neviſea them nato and A* 
8 
ha dhe Mans., Nantes and Frofics, : the 5 15 
reſtrain the firſt M not, k 
firg Mods; Ju be argued, i M which 
208, WU} 0 18 Put per Holt F. J. J am not fn 
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_ Seatterwood verſus Edge. Trin. 9 Will. III. C. R 
Rot, 143344] 


N Eyament a Special Werdle was found, viz. Robert Edge (8) 
peviſed to Trulfees' foz eleven Bears, and then to the fir Yeric co ch 

Jon of d and the Heirs maten of his Body, and fo on to the (4 bries“ 
ſeeoud, third, &c. Sons in Tail male, Provided they the ſaid noce « choc 
Sons ſhall take on them my Surname, and in caſe they or their Ti=*)is void. 
Helrs refuſe to take my Surname or die wiehout Hue, then I de- 
_ viſe my Land to thefirſt Son of B. in Tail male, provided he take 

my Surname, and if he refuſe or die ghe 


Deovile, 


Vemainder 
, T deyance 
heſimited after a Fee, becatiſe aftev ſagh roma 
h I Devile to the firſt Son 


, decaule tis of a p2e- 216 
£502 

* onlp a fu · 
ehe Inheritaner befcends 


b of once} bat % . 
the mere net fox geing ane Step further; betante thefe Limitations 
make Efates analienadle, obern executory Deuiſe being a Der- 
bean ds fur as it goes; That is to ſay, an Gute unattenable, 
tho Hon join in ide Condeyonce. And as ts che prinet- 
at Cos, Bleneaw N. dem ide Dediſe ts the fix# Son of A. wo 

future ;/fo2 he ſuppobd the Teſtato knew A. had no Son; a 
that the: rather, beraue de does nos name him, Powell Three kinds 

There ann thjoe.Doxs 80 opetitow Ettatos, one where the Bebils gu v 
parts with his whole Fee-ſimple, but upon fome & Ante, 114. 
qualifies that Dilpoſition, and limits another Fee upon that Con: Popb. 34. 35. 
tingenty, which is altogether new in Law, as appears by 1 Inſt. 51 
18. J Fee cannot be limited upon a Fee. Vide 1 Ro. 825, 826. 
1 Oro. Pells and Brown. The ſecond Sozt is, where he 
gives a future Eſtate to ariſe upon a Contingency, and does not 
part with the Fee at pyeſent, but retains it; theſe are . 

ov. UE) 


mn 


— 


Law; foz by Common Law one might deviſe that his Executoz 
ſhould ſell his Land, and in ſuch Caſe the QJendee is in by the Til, 


and the Fee deſcends to the Heir in the mean Time; fo2 this Sozt, 


3 Leon-64.7% Vide 2 Leon. 11. 3 Leon. 64. Cro. Eliz. 833. Mo. 644. 2 Ro. 

93. Raym. 82. A third Sozt of executozy Deviſes is of Terms, 

which are well ſettledin Matth. Manning's Cale: Tis dangeroug 

to extend the Boundary of theſe executozp Deviſes, which at pꝛe⸗ 

. ent is a Life ozLives. A Deyvile to an Jufant in ventre ſa Mere, 

by the better Dpinſons, tho various, is not good. Vide 11 H. 6. 

13. Bro. Deviſe. 32, 1 Ro. 609, 610; Dy. 303, 304, 342. Mo. 127, 

177,634. 2 Bul. 272, 1 Ro. Rep. x10. Lit. 233. Bnt Jam ofDpinion 

Deviſe to In- tis g; f02 he taking Notice that the Devile is in ventre muſt 

fant in vencre intend a future Deviſe; but a Debiſe to A's firſt Son, does not 

good. ö) wy pete Notice in ede Debiſdz that A. dag no Son: Jt may 

cl Executory ug well be laid a Devile to ide peirs of J. S. a 7 
Deviſ. ig good; becauſe the Teftato? knew, de was altue, and 

meant à future Depiſe. Cde Queſtion pere is, CUhether the 

pzecedent Cerm foz e Pears makes a Di ? J bold nat, 

betcauſe tis an ozigin®Devile per verba de præſenti, and ſa dit. 


kers from 1 Ray. 12% Mod. 292. But bad it been to the fitſt 
Son to be begotten, it had been otherwiſe. Laſtly, be held that 


the Peviſe to the firſt Son of B. who'tnas bom and in eſſe at the 
Timk, mas goed; and as to the Objection, that the Deviſe to 
dhe für Son ot A. was a Condition mecedent, and ſo that fail- 


ing, all fatls,” (Vide 1 Iuſt. 218.) he held 'twas nat a pyecedent 


| 3 to tbe Condition, but part ot the Limitation. Treby C. J. It the 


frſt Son of A. Deviſe to the ſirſt Son ot A. be good, then the 'Deviſe to the 


if be rakes my firſt Son ot B. is not good; but (lf that ta the firſt Son of A. be 


Name, if not 


> B. A. dies bad, then this ta the firſt Son ok B. is good: Þad the fir Son 


without Iſſue af A. been-befoze the Court, the Judgment muſt have been againſt 
B. e eff him, becauſe ds a Remainder twas vold, and as an executozy 


of A's Son is Devile tas void ; to thele are either pꝛeſent oz future: It᷑ pꝛe · 
nor sconditi+ ſent, the Party mut be in eſſe & capax at the Cime, oꝛ all ig void ; 


Vente 799. Ilie a, Devile-to the right Þeirs ol J. S. Who is living : This ts 
us | * 8 pꝛeſent Deviſe, and therefoze not like the Caſe of an Inkant 


paſs of a Lite; no longer Time has pet been allowed: And he 
was not foz pꝛolonging the Time in fabaur of theſe inconvenitent 
Eſtates. adi, pe held the Deviſe to the firſt Son. of: A. was 
ear] — a a but: — — attended with 
ttzheſe Lim 8. Judgment was giver Delendant, and 
Aükkterwards allirmed DN en ee an ene 
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in ventre ſa Mere: Mhere future, they muſt ariſe within the Com · 
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fox ninety-nite- Pears deviſes! bin (7 
and five others ef- Term - 


, the Quieftion was, Who Yer ra 6. 


Ee per Treby and Powell, e, 


«z 


$9 +, 


” - er | 
pplneipal' Cale,” they betd that air the Uemnſiidits were wook . 
and that the firſt Deviſee, and ſo every Deviſee in his — 
the whole Term veſted in him; during which the next Ban 
bim, had not an actual Re⸗ 
2 
koꝛ there m a Poli- There may 
where no Remainder can be Mala as — gabe, 
aum des Pei Wente 'urd's' Tree ub us Ke. 
lumited aver, and yet clear the m- inder can 
derter, che no" al Rertaon; es 
fibllity of Reverter, mhete a Re⸗ 
ko the Teftatox gase / bur a umſted 
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ber 1694; deviſed 3 0c.) 
tut to take the Pꝛo· — 


fits fo2 ther Heat 12 
ed a arria who was. fibre 
then ten Per at Law, then to 8978. W. cedent ro the 


ko Life, Remain 


taking of an 


Son, &c. And if the Marriage b: 
07d Falkland in Tall; ery canner” 
Guilford took another relieve in 


and dars W. was married to C. who bzought a Bill to Stew, 


have the Eſtate, as being a Perſon equivalent, that is to ſap, otberwiſe in 


iture. 


equal in Eſtate, Family and Perſon (as they urged) to the Low gie For 
TO Gu | 
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Guilford; and the Lady an Infant, and in no Fault, he having 
done what ſhe could, and therefoze ſhe ought not to fozfeſt ſoz the 
Fault of another, and they Þ1oduced Svideice from Papers, Let- 
ters, and Sapings of the Teſtatoz to pꝛove bis Intent in this 
ii was not that it ſhould: be in Lem Suilford's Polwer to make 7 
+-- - hex-faxfeit. Et per Cur. Chefe collateral Papers, &c, cannot be ta. 
Vo Peas, ken Motice, of te influence the Confirucien of this, Tull foz that 
Leet &c. would he to let them iu, and to make them Part at the Mull it elt; 
Lasse any d the Statute of Ftauds and Perjuries, eber Pert af 4 
jane be ({lillz muſt be in TUriting 3 But befozs; that Statute, where a 
Contraion "Till wag in Writing, no collateral P2oofs;by Papers 02 Wowds 
PoſFagtt Ee cquid;þe-admitted 5 becauſe. a Mill was 8: compleat, and conſum- 
mate Ack. of it ſelf; That therefore thep auſt;conRyue tt by it elk. 
That; Chancery;could not-relieve.in; this:Caſe;;tho; the. Conn. 
tien wag anſwered. to what the Lady wap-rapable;,of, doing, fo: 

that the Condition was precedent ; aud tho';Chancery relighes' 
Nioon⸗ performante, tis onip upon a Fotfeſture, ke which-Equity- 


— 
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can habe a Ualuation made, and gibe a Compenſation, Decreed: 
Folkland, but reverſed. on Appeal ko the Houſe: ot 
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Badger webfu Lloyd: Trin. 9 W. 3: R R. Rot lo. 373. 
dec ed G08 20 een ene enen Nis tent en 

0 IN Emeęntia ſpetial Mernit was found, viz. John Lloyd the 
. [. Elder £ondeped Lands by Leaſe and Releaſe to the Uſe of him- 
ſelf fo2: ninety-nine:Years, if be lived ſo long,: Remainder to his 
Son John foꝛ ninety-nine Pears, it he libed ſo long, Uemainder co 
Eliz. the Son's Mie fo iLife, Remainder to Truſtees to ſuppoꝛt 
;contingent Remainders, Remginder to the firſt; ſecond, third, &cc. 
Song pt John the; won in Tail male, Remainder to John the 
Father in Tail, Remainder to him and his Heirs: John the Cider 
had Jſue the ſaid John, Thomas, Paul and Peter, and after makes 
his Will, whereby, reciting this Settlement, he deviles thele very 
Lands after John the Son's Death without Jaue male, to 
Thomas, und after - the Death of Thomas without Idue male, 
then to Paul, and if Paul die without Jflle male, none of. his 

© -other-Byothers.being living, then to Peter and his Heirs fo? 
ever. John the Elder died, and John the Son ſufferen a | Com: 
mon Recovery, and the Leſſoz of the Plaintiff, who-claimed- by 
the Deyile and the Recovery alſo,” was the only Son of Peter, and 
the Defendant was a Purchaſer under a Fine from Thomas, The 
CTltle depended upon theſe thꝛee Points; iſt, TWhether-the Re- 
mainder deviſed to Peter was contingent? + 2dly, Whether it was 
an immediate Eſtate veſted, oz cxecutp? 3dly, Mhether the In⸗ 
talls there deviſed were not vain and fruitleſs, ſuch as never 
could take Effet, and therefoze void ? - 3361.30 Ut 

: 2+ . | | 
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The firſt Queſtion aroſe from the Mods, And none of his Exprefiio eo- 
Brothers living: And the Court helvthat thoſeCows did cot A- u. Aar 
ter the Cale, becauſe they ſay nothing dut hat mas implied and aivit opera. 
underſtood befoze: Che Senſe das deen the ſame if they had bern v. 
omitted, and then this bad been like all other/Limitationg'dfRe- 
mainders; and tis plain, the Limitation to Peter can neber tune 
Effet till all are dead. To conſtrue it otherwiſe would be to de- 
ſtroy all the erpzeſs Eſtates bekoze deviſed. ae 1 Cre. 185. 

2 Cro. 41. n 

The ſecond Queſtion aroſe from this Dbjetion, That Jon n | 
the Father hauing an Ettate tall in Remainder, with a! Reue... 
on in Fee expectant, this Deviſe of his cannot take Effect! till fi 
9 Eſſate-tafl be ſpent: Do: this-Devile, if ever it take'Ef- puoi 555 41 
D 4 

Deviſe:.'The Court agreed, That: if a n aneh in 52; 12 

te- does deviſe: his Lands ta A. and bis peirs, f J. & a Sttan- ere 
Aae without Au this in an-exerutoz Devilez becunct rheve 5. r if 
no pꝛacenent particular Eſtate: Aliter if J. S. had deen Te- nant in Tail, 
dant in Tall ofthe Lanys, the Reverſion:to the Deviſo), as in the Doviſor. 
Kale; fon here is an — — of. 6 — Ps 
and the Mos, after 02 from and after, are only to denote 
— 78 bo take ap wt — At 3 Jn 


; 


Remai in 
Tail wich 


0 ERS —.— 
he.old - 5 t to t 
Reaſon be agreed, E hat luch a Deviſe of a Remainder would be vor Fodor, 
bold," but be band it otheriviſe of 'a"Reverſion, *which is alld in f wer- che 
big Cale ;/becauſe there i a Stigma ang a-Teiiancy create; Tena. 
q Tenant in Tan muſt; hold of bim in Reberlan, and be of 

eam Lam; ſo that this Deviſe: has a rtal Effect as to the 

Tenure, which is altered hereby's' 6 ou ee 
eee 00 e n l 
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TRI 3-37 g 7 

N EjeQment 4 Caſe uus unde üben Triat;/ which (rn) 
thee! A. B. and C. and deviſey Ht Laue de K. fi his — 
Son after the Death of his Wife, to hold to him and his und bis Heirs 
eins for ever; and for want of ſach Heirs, then to ks own for ever, and 
right;Heirs.' Ff. dien, and B. entered and died 'without flue, fan rf. — 
g the eldeſt Son. Et per Cur, The ſecond Son bab onlÞ eden co the 
an, Efate-tail, and the eldeſt ſhall take by Deſcent, and not by — 
the Mill; and fo the Devile . is void in Point of Limita» ;; Ta. 
| tion; 


3 DIE VISE 
tien de bis Autent was, Chat the Land ſhonin deſcend from 
cio. Cir. 30. hialelfs and a from des Son B. Arbe Deviſe over had been 
re 2. to a Wange, it nd been vom, and B. bad taken u Fee; but 
here is day an Cate, tail, and the Com Heirs ron import: no. 
thing; mme chan Ahe, tot B. could not die without Heirs, ting 
Venn oftbe-Father, © 101171107 0 007 00 07 a 0s 
45 03 9 of ente ee 113005163 TS, | ee g20 15 1. _ 
8 5 db | 3 7 7 TER 3 20 5 © 13 14% * 1 G71 
2": Eble verſus Rawlinſon. Hill. 1 Ann. B. R. 
are]. ET iz Qt foi din nan [2 0116: 9 
N; EV ment n ſpetial Cervix was found, vir. 7 Nl. 
ek ih Be tiement toi the:Uſe of himſelffox Life; Remainder! t0 bis 
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4 130 
I give all my 


Eftae, Righ*, I Hugſley being ſeiſen in Fee of the Bell⸗Cavern, 


e 


i 
Aud all 


', Mit n Fee 3-02 to tha icke Efe. The husband ned, any” 
been ife-heing te Eten af che id "BellTavern, rie fou 
a cher Deate-hoſn Eftates, maveher Wilit,/and/ thereby urvltk n 
1 5 this Manner, I give, ratiſy and confirm all my HN, ü 
7-2 of Fears which b nom haue ur may bare in my Her 6 f 
of after my Death, in whatever I hold by, Leaſt from Fi 
Freeman, and alſothe Houſi called the Beſl- Tavern, to Yohn Pit 
lingfley. This John Billingſley was the Son and peir ot Hm 
5 vulven 7 that mode the Settlement; and allo had the Remavrider [[ | 
- 2) tythe:Bell-Tavern; but was. net [the Heir” of rho<Caie=# 
Queen muas, Mupat Eſtate the uu John Billicdgſley ton in chr 
Bell⸗Tavern bn this Deviſe's Powell;Powys ui Ou i 
bein that be tac an Effate in Peg. 1, Weäiut We en Sen 
97 01 42 tence coupled by the Mods and alfo, anvgoderned dp . th, 

wwuerch the Pyepoſitior in i carried undd tho? Bull: Tavere:? 

t ttzat tis a Devite of an der Suat a teren per L 
nn Eſtate; Any alla in the Bel Cera. Vid Dy. 1 8A. 1 
And the Ions ought to haue this Conſituttios Ane ex af 

pable of it, herauſe this was vertainiy the Intent act EI 
who:could not peſign ſo-vain and ufeleſs'an'Eftate cd | 
as an Eſtate fo2 Life after an Effate-tail; a e 
was urged the Caſe in Moor 873. Hob. 3. Mo. 52. 1 Ro. 844. 


ly, Becauſe the Noms of the Will are rather a io 
© Tete n 1 


ate than of his Lands; and the 
ſubintelligitur, and put it into Latin, and tig acetiam Domo v 
cant, Sen And mee a Tranſpoſition at the Doms, which 
- -- Allowable io ebe 158 Intent of a Wil, aud then ehr Wafer 
pplam, dez then tis I give my Term of Years and all the Eſtat 
KRigbt and Title 1 have in my Term, and alſo in the Bell Taverh!z 
nd Ponys ſad gc was an büntſt Contructton, and bjoinghe'back 
the Fes of the Meverüon to the right Heir of the Pasing who 
-../ » Created: the Reverſton.: Holt C. J. contra, 10 {ho Inter of n 
Nr a e TORS em 0908 ot muy 3199/3 $47 01 Om - 99331 
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Teſtatoz will nat do, unleſs there be ſufficient Moꝛds in the lil Inccoc of T. 
to manifeſt that Intent; neither is bis Intent to be collefed from — ol dey be 
the Circumſtances of his Eſtate and other Botters collateral and &om << = 
fozeign to the Mul, but from the Wozds; and\Teno? of ſhe IItil ware of che 
it ſelf: And if we once travel into the Affairs ok the Teſlatot and g. C. 
lathe the Will, we ſhall not know the Bind of the Teffatoz by cummſtagces- 
is Mos, but by his Circumſtances; fo that it pou go-to n A, 32. 
| Lawper he ſhall not know how to expound it. Upon the um tis 
ſo, but with the Matter found in a Special Uerdict tis otherwiſez 
and. what if -moze accidental Circumffances be diſcovered; ann be 
made the Matter of another Uerdict ? Mens Rights will be very 
precarious upon ſueh Confiruction, And as foz the Honefy: of the 
Conlfrutton, What ik the Moman paſd a good Poztion, and 
was a Purchaſer of this Reverſion, is it not as honeſt then to 
confirue it in Favour of. her Þetr, as to expound it in favour of 
the right peir of the Þugband? But we mult not depart from 
the Till to find. the Peaning of it in Things, out of it: /Tts . 
then a certam Rule, .That to deviſe Lands to H. without fdtther rue. when 
Cows, will paſs. but an Eſtate foz Life, unleſs there be other Word: give 
Mods to. wem his Intent, as for ever; 02 unleſs he bene Ta 20,0 an 
ſpccial Purpoſe which cannot be accompliſhed without a larger br Fee 
Eſfate: And as this is a ſure Rule, (o it holds good as well bet 
where the Deviſe is of a Reverſſon,. as where tis of Lands n 
Poſſeſſion, unleſs be deviſe it ag a Reverſion, oz take Notice of Nen 
a particular Eſtate; foz then his Jntent may appear upon the 
Face of the Mill it ſelf : But it the Mons be general and mith⸗ 
out regard to the Nature of the Thing, it is otherwiſe; -fo2- it 
thall not be confirued from the Rature of the Ching, which is 
ertrinſical, but from the Mos of the Wil. Agk a 
what paſſes, be ſays an Eſtate fox Life, fo2 be knew not that it 1c... +. 
was a Revecrſion ; and tho” it be a fruitieſs Eſtate and will ſignify cannor p- 
nothing, pet that docs not appear till it be found, and therefo e f 
when found tis not to be regarded. The Caſe in Mo. and Hob. ound is noe 
differs, fo2 there the Teſtatoz takes Notice of a pzecedent C to be regard- 
and the Moꝛds are, His Lands of Inheritance, ſo that the ſpecia 118 
Intent of the Ceſtatoz is apparent from the Mos of the Mul. Wilt. 
N J give Black Acre to A. and his Peirs, and alſo Chite Acre, 
the Fee-ſimple. of bite Acre Wall paſs, as well as the Fee of ft these 
'Black Acre; becauſe it follows the Limitation, and compzizes it 5 « Repubii- 
by the CUozds, and alſo; but if J give all my Right, Title and In- fr. . fee: 
tereff in my Term, and alfo my Þouſe called the Bell; in the . 
grammatical Conſtruction tis no moze than, and alſo I give my 
Houſe called the Bell, fo; the ſubject Batter of his Right, Ticle 
and Intereſt is the Term, and the Pꝛepoſition in terminates and 
reſts there, So is the Cale at Bat; but, ſay they, turn it into 
Latin, and then 'tis. J give jus titulum & ſtatum in termino ac 
etiam domo vocat. the Bell-Tavern. J anſwer the n 
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— Dſcrekioa, hat he will. —— 
ide ecsbfY. —— hoo Wheras I lr 
cortiuditd for the'Sdle'of my. te. arm Will is that 
if my Debts ſhall not be ſatisfied out —_ Eſtate3 my 
dab 26d@ed#t Earl — — — ell ſume 
- pats d of tr — A ding the 
Nenta ure not dd d by Will. Aus the Queſtton uns, 
Wheeher-his-Fee-fweth — al to the Eati of R ago; 
whit ate? Et ber Halt CA. 88 the Reſolution of 
poten Ei, ents pe y cheſe Cows, Alt my real gd 
the o Eſtate is genus generaliſſmum, 
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bad dei his Lond by Certue of -u:Cuftom,/ the Common las 
weep his Intent without requiring particular Ms of Eimi- 
 taitſo, u in Safes st Contepunces ut Conumon'Law ;/ und as 
1. eviſes_befoze the Statue, there io the fame Rea- 

ud de rv (it Deviles (key the- Satire : 
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Lands paſſed by the Deviſe? If pore bed of 
ged, Char if. a be Ves, and aftre re- enters, 
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E good: Et hoc fut concelfirm, becauſe by 


mis ſpy a ico 0 be might” 
a Remainder in Fe 15 an Effato for Lite and 
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Alk, A Devike of Things pertonal {s gocd, tho” the Tenatoꝛ 
hath them not at the Time of his Until, becauſe they go to the 9 
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reo a Special, Merdig in Eydwent tlie Cet was, That 
uU Antbony Gull was ſeized in Fee, aun deviſed to his 
Danghter foz Lite; after that to A. the eldeff, En ar dis Daugh- 
dane ter any his Heirs, aud tag want of mch Heirs, Be tothe 
dee kinbe Heirs of J. 5. And it. was agreen, Chat J. 5. beitig. altve 
Eftzre. deter- when. the Remainder after limited was to commence, -that that 
Tron 
A: pug Chit 5 
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. »«rds alledge fion, and that equally as to all Parts of the Beco; but the 


Diminutian. Cguxt were not forecloſed, fo the Writ of: Erro7'ts a Cominic. 


ion tog them to; examine the Errozs, via. Quod inſpectis record. 


ce pipgeſla hieri fecist quod de jure fuerit faciend. Theretoe no 


Wemiſſon of the Parties can nog ought to reſtrain the Court from 
loans inte the Recond betoze them: Chat in the Caſe of Carlton 
and Mortagh (ante pla. 5.) the Plain: if allgnedfo? Erroz | 


ok. Diginal and the Detendant pleaded a Releaſe; but miſiear- 


_ +. "edit; any the this was a fill Confeſſion of theParty that there 


2 - . 


mas ng Onginal, pet the Caurt awarded 8 Certiorari, and at- 

; fit mid che Jungment; but that bad deen-otherwiſe ik he had al. 
in bags Inkancy 3 betcauſe this could not appear dy in- 

lpecting; that Recodd : And that inhere ener by inſpeming the Re⸗ 

cozd the Eourt may affirm the Judgment, they ought to award a 

Certiorari. And as the Party by pleading in nullo eſt erratum 
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nutd charged, 'noz is it lab t Coe neg him eſt 
fine Warranto a pardonatione. Et per Holt C. * it, "Tis not. 


= - paſs, - and 32 Hould go befoze a Juſtice and fwear High 
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the Sheriff 02 Officer * 
in B. R. and before ſuch Mlowance had 7 aaa 
fer duch Cleope 3 **» 


4 _Warſon verſus Sutton. Mich, 13) Will. II. B. R. 


8 Debt fo? an Eſcape againſt the Barthal of the King's Bench, 
IR and Nil debet pleaded, the Evidence was, That the Paiſoner 
Eſcape, till being out on Bail came and ſurrendered himſelf, by entring a 


> 


the 


W 


Dae 


enough to ſay that he was charged, hut he uni ao be ſa to be | 
| committed for 


eos 1 


Notice == _— ſe in — ok his Bail in the Judge's Book; That 
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* Plaintiff's Attomey: D en "in e and? ens 
Committitur with, z. Bromſſeld the proper Deer. Upon this 
Evidence the Jury found e the Plaſattiff; and now the Matſhal 
moved fo2 a nein Trial, berauſe de ded no Mottce, fo tuns not 
F 1 Camwicticor in the Dürre, without ſer bing 
3 2; £5 eee, without? B the 

7 "WE; 

| 1 Er per Cur. 7 


now tod e: 'So the an was d 


1 20 vduß 9 1111355 8 Freren > former Trial. 


e 5a we Trin, i len 5 14 


* ne 


* 
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e de was able, 3 

; but othertaiſe bar lt been end Far. Bar. 2g. 
. bearing Teſte in Trinity-Termn, and re- Ae, 25:2: 
turnable in Hillary, becauſe ſuch eſp amm be returnable from 
Term to Term, otherwile Us 


5 


nene Mich, 4 Af 1 L 


\EST fo |.” upon 8, Pond, connieioned to pay 100 l. "© BT 
Fo} want of Bait the Defendant was committev to the Diſcharge by 
Marltal, and he applied to the Juffices of Peace of Surrey, having Jarif 
und pzocured a Diſcharge on the late Act, foz the Relief of inſol- — 
vent Debtozs. The Plaintiff an Eſcape · ¶attant, upon void. 
which de wos talen up, and upon a Potion to de dilcharged the 
Court held this was an Eſtape, fox being a Puloner both in. 
debted dud allo charged in above 1001. Debt and Damages, 


the Juſtices mf and thetel 
Ea N 
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Treviyan verſus Laurence, & al. Mich. 3 Ann. B. R. 


(1% N EjcQment upon the Demiſe of R. V. a ſpetlal Uerdict was 
l Caſes, found, viz. That 8. R. was ſeiſed in Fee of the Lands in 
elt. Fact, Dueſtion, and that being ſo ſeifed H. M. recovered Judgment 
»gain er. 9 n im IT „K. 

* gainſt him in Debt fo? 1271. in B. R in Michaclmas-Term 1656. 
tig ebe Which they find in_bxc verba. That in Hillary 13 W. 3. the 
Judgment of Lefſo2 of the Plaintiff as Adminiſtratoz of the ſaid F. M. ſued a 
Tame Scire Facias, reciting the Judgment as of Trinity-Term, againſt 
upon Nulciel the Tertenants of the Lands which the ſald S. R. had on the Day 
| RecordJudg- of the Judgment r overed, oz at any Time afterwards, That 
Plast, ad the Certenahits (of which the Defendant was one) appear'd and 
after Elegir, pleaded Nul tiel Record, and flue joined thereupon, and a Day 
Ejetment was given to being in the Recowd, at which Day the Kecozd of 
Debate u the Judgment of Michaclmas-Term 1656. was p2oduc'd, and 
eſtopped to Judgment given quod habetur tale recordum, and Execution 


- 


Vr. Which an Jnquiſition mas taken, and the Lands in queſtion 
Poſt 291. extended; and fo2 the Uariance- between the t recited 
| in the Scire Facias, and that given in Evidence, the Jury doubted: 
Atter Argument, and Conllderation from Eaſter-Term to Mi- 
cChaelmas, the Court held, That the Defendants were eftopped 
ps this Judgment in the Scire Facias, to ſay that there was no 
_ -— _ "Jupginent in Trinity Term, becauſe that Batter had been tried 
.-. _  acaſnſt them, and the Defendants were concluded to fallifie the 

| - Judgment in the Point tried: Thus, I a Scire Facias be 
Sid. 1 WHolght againſt the Jfſue in Tail upon a Judgment in Debt 


pe . againlt the Rt and he being warn d makes Defaylt ; he ſhall 


: Keb. 112, not come afterwards and ſay that he is Tenant in Call, ſo if he 
141. plead any other Matter, and it is found againſt bim; Alſo they 
bed the Judgment upon the'Scire Facias, is-ſlifficient Title in the 
Ejetment, and. the firſf Jwgment need not be given in Cvi- 

„ NOS NERO eNg 
Ady, Tbe Court held, not only that the Parties, but all 
claiming under them, o2 this. Recovery, would be bound by this 
Eſtoppel: Ag if a Han, make. a Leaſe by Indenture of D. in 
which he hath nothing, and after purebaſes D. in Fee, and after 
Where Eftop bargains and le 145 A. ann his Þetrs.; A. ſhall de bound by 
p-1 works 0" this Eſtoppel ; aid, that where an Eſtoppel Works on the Interel 
che Land, it Of the Lands, it tuns with the Land into whoſe Þands ſoever 
ett, 196 Land comey; any an Ejeſhneyt is matntatnable npay the mere 
Jury is bound 2y[p, The Court held, That not only the Parties and all 
backe claiming under them, but the Court and Jury were bound by 
Party leaves this Eſtoppel, and that the Jurp can not find againſt this Cffop- 
F t net; and the Court took this Oifference, That where the [Plaintiff's 
| . 2 | Title 


"TEA 


awarded: that thereupon the Plaintif ſited out an Elegit, upon 


ESTOPPE L. 


Title is by Eſtoppel, and the Defendant pleads the general I- 
ſue, the Jury are bound by the Eſtoppel ; fo; here is a Title in 
the Plaintiff, that is a good Title in Law, and a good Title if 
the Batter -had been diſcloſed and relied on in pleading ; but if 
the Deferidant pleads the ſpectal Matter, ant the Plaintiff will 
not rely on the Eſtoppel when he may, but take Jſſue 
Fat, the Jury ſhall not be, bound by the Effoppel, fo then they 
are to find the Truth of the Fa which is againſt him. Thus in 


Debt fo} Rent on an Indenture of Leaſe, if the Defendant plead 
Evidence, That the Plaintitk had no- 


Nil debet, he cannot give in 


thing in the Tenements; becauſe; if he had pleaded that Spectally, 
the Plaintiff might have replied the Jndenture and eſtopped him; 
but if the Defennant plead Nibil habuit, 8c. and the Plaintiff will 


the 


not rely on the Eſfoppel, but reply habuit, &c: he wald 


Eſtoppel and leaves it at large, and the * finy Fn 
notwithftanding his Yudenture, 855 * 


Smith berilus Villans | Trin. 1 | Abb. A * Vide « wie Abate 
32 N pl. 7. © 


8 2 Goodal Pal. 4 Ann. B. R. 


N Debt foz Rent upon an'Indenture, fk the nnn 
Nika habuir in tenementis, the Plaintiſf need not reply that bee 
pel, but may demur, becauſe the Declaration is on the Jn- 
venture and the Eſtoppel-appegrs. on the Recom; otherwife if 
he had declared quod cum dimiſiſſet. e is Speak's Caſe, 2** 
Hob. 206. The Plaintiff declares on the Levy, and t no 


Eſtoppel, becauſe there no Effoppel is pleaded, and led upon: 


But if he had declared upon the Return prout patet ee. recor- 
dum, the Defendant could not have pleaded Perthent ; 


the 


Eftoppel 


Record, he 


au. 
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EVIDENCE. 
Anonymus. Coram Holt, C. 7. At Niſi Prius at 
api 4 I AFB Hertford, I 

T was adjudged per Hole C. J. That in Debt fo? 


4 


925 upon Nil debet plended, the Statute of Limitations may 
ben in Evidence, koz it ſpeaks of 
Time paſf, and relates to the Time of making the Pꝛomile. 
Dominus Rex verſus Dominum Preſton. Mich, 
3 W. & M. B. R. | 
2) ond PRESTON was committed by the Court of Quarter- 
Refulinew I. Seflions dd rekuling to be [worm to give Evidence to the 
co the Grand Cn 202 08 08 IELPInone e pe was bzought 
Jury, iznCov- by Habeas Corpus in B. R. and Hole C.J. (aſd it was a great 
Ire uy and that had he been there, he have fined him, 
nnd committed him till he paid the Fine; but being otherwiſe, 
he was hated. — Nr 
Howard verſus Tremaine. Mich. 4. W. & M. B. R. 
(3) PON a Bfll exhibited in Chancery to perpetuate Teftimo- 
Depofrions ny, the Defendant (who was peir at Law) ſtood in Con: 


ChnceyDe tempt, and would not anſwer, and thereupon the Plaintiff bad a 
bene eſſe are Commiſſion, and examined Mitneſſes to the Batter of his Bill 
Jenaer L., De bene elle, and the Defendant join d in Commiſſion, and croſs- 


at Law, 
where the 


Urs An fore the Anſwer came in the Witnefles died: And upon a Trial in 
ſer, Cjectment, in which the Plaintiff made Title under this Mill, 
3 146. the Queſtion was, Whether theſe Depoſitions could be given in 
bow. 363. Evidence ? And a Aerdict was taken fo2 the Plaintiff, but the 
Poſtea ſtayed till the Opinion of the Court was had on this Point: 

And it was not queftioned, but if the Defendant had anſwered, 


and theſe Depoſitions had been taken after Anſwer, they had 
n cen 


examin d ſome of the Mitneſſes pꝛodut d fo2 the Plaintiff, and be» 


* lon * 
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nce on Non 
6 bk, iT a gumpr. 
tesa With Vent. 170. 


pꝛelent, they all 
dence hath been of late abmitted ; and 
his Opinion | wn 

are not to be found, 02 
ſo common till of late; 


Plaingiff may at thin Rate be 
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pl 
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v5 


ſalutely void 5 45 
and conſequently is 
voidable : And in this Cale there was another Queſtion 
which was, One lends an Infant 990 it in 288 
ing foz-Neceſlartes, Mpetber in the Mitant be liable ? 404 be 16. 5 
And it was held clearly w. be Chief Yuſtice, that the Anfant is ouc in Nece- 
not liable; fo2 it is upon the lending that the Contract muſt ariſe, _ — 4 
and after that Time there could de na Contraa raiſed to bind the n.. 
A becauſe after that de might waſte the Meney, and the rod, 387. 
Jnfant's applying it afterwards fox Neceſſaries, will not by Mat- 

ter ex poſt facto intitle the Plaintiff to an Action. = | 


11 


; 


D 
= 


F 


EW» 
- 


8 the Clauſe of the 
That no Action ſhall be 
within 


ney 
is not _— Writing. 


Pro 
he Starure of pay ſo * Honey upon the Return Return of ſuch a Ship, which 


Fronds, $50 two year's Time after the 
chat bappeo Dip happened not to rea within to Ye 944. 


not within 2 ol 
Far cies —— a Durſt befoze all the Judges: 
ol ton that this was a EF. or — and 
Clauſe.of the Statute, fot that 
| Ink Fro auch Par 5 ns ic Conn Hole 
re 2 Nile Þ ns; Middleſex. 
201 . 
| Non Aﬀamp: . | 
bs fo- this (ould relate to 


9 — ;6 That if fo 


nt may b 
. in rk. — 


dence, — 
where i it muſt 
be pleaded, 
and how. 
Poſt, 291. 
Vide poſt, pl. 
32. contra, 


"Sake ex. mill N ewport * Williams Pu 
S W. & M. B. R. dan, 


bases HY | 
rgain and PON Trum ot Bot in this Coke Wide ante ndr 
ae oel | 1 ſeiſi 0 1.) « Deed of Bargain and Sale acknow- 


may be given f 

a Evidence led e 1 ainee and * by which a Term 02 

. — — was given in Evidence without any Prot 
Liang che Exe. ade of the Bar gainoꝛ s Sealing and Delivery thereof; and after 


4 


cution. 
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"I V 1 DIE N & E. 


Debate {t was allowed per Hole « C. J. and Eyre P & cot. Cur. Fo? 
the acknowledgment of the Party in a Court of Recom, 02 befoze 
a Yaſter ertraodinaryin the-Country (as this was) is good Evi- 
dence of its being ſealed and delivered; and ſuch an Acknowleyg- 


ment eſtaps a Mag rom pieading Non cit fatum, Alo Inrollments at 


of Deeds eee eee \DapinEvidence:with--— 
out Citrxiefſes of the Sealing and Deltver "and (bis the Scknow- - 
act which gives Credit, ani not its Operation o; Contents. 


Al rhey held aſwozn Copy db Deed inrolled good Evidence. = 
Donainus/Rex-mſur Paine. Hill. 7, Will. III, B. R. 


en Hifonnatſon foz a Libe agdind the Governnicht, Not ( 2. 
Err... Expt the arcommey- cone ores. 5 bee 2 
en e e 
Cu. upon advice with the Alices E Pleas he —_—_ 
Caſes of Felony ſuch/Depoſitions'befire i fer, it the Depo- Ju, 


a by the Statute 1 & 2 Ph. & 


we But this cannot..be-xrtendey farther t 
ar 0 Cafe of Felotiy. and therefoze not t this ION 


* 2 Burgeſſes- of Droitwich. Mich: 
bis ant 181 7 Will. II. B. R. M eil 
47 Mue was diretted out'of-Chancery, eee 


was. Whether: by che en of Dreitwich Satt-Pits . 2 52 
be ſunk in any Part Town," c n a cettain/Place Tm 
only? And upon the Ceiat 2 { Cattibden's Britannia was of- lee 50 


fered (y:Edivence; but refus'd 5 ur dhe Ces Fenn That's gene- b reh 
ral pine might be given in Eente te tern Mutter relating u << Lox: 


of 5 


to-the kingdom in general, berduly th Nature-ve "th of” the {err Long 
quites it , but not to move a particular Right 0zECuffom — 2 wiſe of a par- 
Caſs di St. Kstherine's Þoſpital; Hale CN. allowep 7 ke ficular Right, 


to de Evidence of's potticular:/Poihtcor ür in Edward Is 
Time: Sa a Feat. Boon map de Svivente tei probe the Courſe 
of the Court; yet in this Cite it ns ubuditted; Chat Þeralds Sir Robert 
Boas ate goov'Evidence as to Wedixeea;'ond Pari Regiſters Heoly ind 
as te Births and Yuryiages, Updi — of ehe 3 Hau 
ence e de ande W 8 tet 5 Dern of Dar 
E1enti 9 no 0 - 
dale g Monaſticon 'Angljcatiim Ws tervled fo 898 — 1 
the oziginal Recos migbt be gad in the ee 
N. B. In this Caſe was cited a Caſe about twelve Pears 3 
of Neale and Fry, where a Deed was pzoduced to be made 1 Ph. & 
Mar. wherein all the Titles were given Phillip, which be uſed af- 
ter the Surrender of Charles the Veh. Mow tho Charles had then 
ſurrendꝛed, yet Philip did not take thoſe Citles upon htm till thaf 
Surrender had tem receiv'd pore Council ot Spain, which was 
ſix Panths afcerz ſo that the Deed muſt needs have been fo2ged z 
and to pzobe the Time of receiving that Surrender, Chyonicles 
—— and admitted as — a 
D no- 
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Dominus Rex verſius ples 
Coram Holt, C. J. At Ni 


Mich. 10 Will. III. 
1 Prius, at Guildhall. 


] N an Infomation againſt the Defendant foz a Cheat, upon 


+ Trial the Fai appeared to be, That he had a [Promiſe of a O 4. 
Note fo? 5 l. from his Bother-in-Law, and by ſome flight got her Cheat in pro- 
Hand to a Note of 100 l. Et per Holt C. J. The Mother tuͤnnot be curing a Note 
bea Witneſs being concerned inthe Conſequence ofthe Suit, which 12... 
is a Means to dilcharge her of the 100 1. Fo2 tho the Uetdiet upon « wicoc6. 
this Infomation cannot be given in Evidence in an Action upon the boſt, pl. 2 
Note foꝛ the 100]. yet we are {ure to hear of it to influence the Jury; 
and he ſaid he could not diſtinguiſh this from the Caſes of Per jury 
o2 Foꝛgery, where the Party, whole Jntereſt is vefeated 02 pꝛejudiced 
by the Deed, &c. is no Evidence to pꝛove the Perjury 02 Fozgery. 


Smith verſus Sir Richard Blackham. Mich. 10 Will. III. 
Coram Treby C. 7. At Niſi Prius, at Guildhall. 


REBY C. J. an Peir apparent may be a Witneſs concern- , (2) 

J. ing the Title of the Land, but a Remainder Yan cannot, m de wic- 
fo2 he hath a pzeſent Eſtate in the Land; but the Heirſhip of the ve of the 
Heir is a mere Contingency, The particular Caſe was this: Tie, Re 
The peit of a Bankrupt was bzought to pꝛove a Debt due to him 


in an Aion by the Aflignee, and objezed that the Surplus of the 


real Eſtate (which is only to come in Aid of the perſonal Eftate) 


being to go to the Bankrupt and his Heirs; the Heir by Swear- 
ing as to the perſonal Eſtate has this Benefit, that he diſcharges 
the real Eſtate as to ſo much: But the C. J. allowed him to be a 
Utitnels, ſaying that was too remote a Contingenev. 
Tenant in Tall, Remainder in Tail, he in Remainder can- 


not be a TUitneſs concerning the Title of theſe Lands; foz he 
hath an Eſtate ſuch as it is. | 


Ford verſus Hopkins. Hill. 12 Will. III. Coram Holt, 


C. 7: At Niſi Prius, at Guildhall. 
ROVER fe; Pillion-Lottery-Tickets ; upon Evidence ft (.) 
appeared, That. the Plaintiff had given the Tickets in — 
queſtion to a Goldſmith to receive the Boney vue on them; That 4757; 
ſome Payments were due, and ſome were not; that this Gold- ana B. 20a 
ſmith had received Tickets of the Defendant, and given a Note —— 1 
to pay him ſo many ullion- Lottery - Tickets; That the Plain- fo, bir o 
tif's Tickets were delivered to the Defendant by the Goldſmith A. may main · 
upon this Note. Jt was infilted on, that this Note under the n v. 
Soldimith's Hand, could be no Evidence againſt the Plaintiff, ; 
but it was read. And Hole C. J. faiv, That the way and man- 
ner of Trading is to be taken Notice of, and the beſt Pꝛoot, that 
the Nature of the Thing will atom, is only required : When Gold- 14G), 
lmiths give their Notes no Mieneſſes are by; and their Notes Note to pay 


to pay Money oꝛ Tickets are Evidence of the Receipt of Boney. ieee, 
Do 2 Jt iog Money. 


A ce. 4 


— 


E VI DEN C E. 


* 


A» 


It Poney is ſtoln and pald to another, the Owner of the Boney 


to boi | 
— * ie not £0 be diſtinguiſhed, but theſe Notes 02 Bills 


can have no Remedy againſt him that received it: But if Bank- 


Notes, \Exchequer-Notes, o Billion-Tickets, oz the like, are 


ſtoln o loft, the Owner has ſuch an Interest oz P2operty in them, 
an Action into whatſoevet Þands they are come: Yo- 


are diflinguitable, and cannot de reckoned as Cath, and they have 


diltine> Yorks and Numbers on them. Þe agreed in this Cale, that 


ik rhe Exchequer 02 any pzivate Perſon had pald to the Goldſmith 


the Money 97 the Tickets, it would have been a good Payment 
— — but whether it wouly be ſo where Tickets not 
due are bought fo2 a valuable Conſideration, be doubted ; but as the 


Cate was, the Goldſmith having Tickets of the Plaintiff, and of the 
| 8 the Deltvery ofthe Plaintiff's Tickets to the Defen: 
_ vant was no Chang 


e of the Pzoperty, 02 anp Conſideration ; fo? 
tho the Owner gave the Gotd\mith Power to receive Boney fo? 
the Tickets, he din not gine him Power to change them foz other 


Tickets: And accopdingiy a Uerdit was given foz the Plaintiff. 


(15), 
Levy per Di- 


ſtreſs, Er lic ; 


| — debet. 
ayment or 
Releaſe is 
good Evi- 
nee; ether- 
wiſe of Ra> 
ſure. 


(16) 
Record of 
Seſſions gi- 
ven in Evi 
dence to 
prove the 
Plaintiff had 


. not taken the 


 Oaths. and ſo 
his Office 
void. 


 Gallaway verfss Sufach: Trin. 12 Will. III B R. 
it the Defendint plead Levy per Diſtreſs 


1 N Debt ta Rent, 


foz it probes there is no Debt, any that is the ue. Vide 

Cro. El. 140. which agrees z but it the Defendant plead Raſure 

Re factum, nothing elle is Evidence but Raſure. Per 
olt C. J. | N 


Thurſton verſus Slarford. Mich. 12 Will. III. B. R. 


a E in C. B. upon an Indebitatus Aſſumpſit faz 5 1. receiv: 
ed to the Plaintiff's Uſe, being Fees of the Office of Clerk 
of the Peace of Oxfordſhire : Upon Non Aſſumpſit twas infiſted on 
that the Plaintiff had foxfeited-bis Office by not qualifying himſelf 
accozding. to Law: They ſhewen he was admitted in April, and 
p2oduced the Recozd to pꝛove he had not taken the Dath : The 
Plaintiff offered a Bill of Exceptions to this Evidence, which 
was bzought into B. R. with the Recow by CUrit of Erroz. And 


Holt C. J. ſaid, That if a Judge avmits' that foz Evidence, 


which is not, the other Side cannot demur fo2 that Cauſe ; but 


muſt tender a Bill of Exceptions: But he held that this Reco 


was Evidence: That indeed if there be a PiGentry, it might be 


is a Recopd, and ſome Prot, tho not a compleat P2oof, and 


ſupplied and cozrectey by other Evidence ;'foz he ſhould not be 
concluded by the Biſtake oz Negligence at the Officer, but fill it 


might 


. 4 


& ſic non debet, a Releaſe: 02 Payment is good CVvidence ; 
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83 


Ks es 


A & 0 ww ww 


- ed to give in Evidence, that the pretended Inteſtate made a Min ©2522 the In- 


| Defendant ought to plead it in Abatement, and if he does not, on Liane. 


Bool; and this was held good Evidence of a Delivery; other 


_ tations muſt be upon the 


my 8 1 * 
” 1 ; 1 jm "In * a 
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guilty pleaded, at the Trial the Counſel faz the Defendant offer- Admioittr:- 


and an Exetuto ; but Hole C. J. ober. ruled it, and took this Di- cn B. 
verſity, That where an Adminifiratoz dings Trover upon big ſndant can- 
own Poeten, the Defendant- may glve- in Evidence a (Will, Brier 

and an Executo upon Not guilty; ofherwile if it be on the Poſ- Win on tb. 
ſeflon of the Intetkate, (as in rbe pzincipal Caſe) taz there the — 


he * * it in Evidence, | firavor's 2 
Price verſus the: Earl of Torrington. Trin. 2 Ann. 


HE Plaintiff being a Brewer, bzought an Aion againit the (18 
Earl of Torrington fo Beer ſold and delivered, and the Evideoce of 
Evidence given to charge the Defendant was, that the uſual Clap 1 liver. 
of thePlaintiff's Dealing that the Dꝛaymen came everyNight X 
to the Clerk of the Bjew- „ and gave him an Account of the 
Beer they had delivered out, which be ſet down in a Book kept 
foz that purpoſe, to which the Dzaymen let their Hands, and that Tod, 55-- 
the Dzapman was dead, but that this was his Þand ſet to the 


wiſe of the Shop-Book it ſelf ſingly, without moze. 
Flood verſus Grey. Hill. 2 Ann. R R. 
t on a Trial at Bar, the Statute of Liniitations 


3 


s) 
was inliffed on, and theſe Points were ruled, per Cur. Poſt 
if, That the Poſſeſſion of one Jeintenant is the Poſſeſſion ot vil pana 


the other, lo far as to pjevent the Statute of Limitations, e dannn ce ] 
| adly, That a Claim 02 Entry to pzevent the Statute of Limb Ned. Catsg. \_ 
Land, unleſs there be ſome ſpecial Rea- _ 


E 
bly, . | 
* , (þ 

- 


ſon to the Contrarp. 


E VI 
-2bly, Jt one makes an Auſver in Chancery which is p2ejudt- 
cial to his Eftate it may be given in Evidence againſt him, but 
of a 


not againſt bis Altenee. - - 
rect of . That'@ Recital "Luxe in « Dorn of Kee 
leafe is Bvi- good Epldence of ſuch Leaſe agai „ 


dence, aod Claim under bim; dat as to others-it is not, without 
Abit there was ſuch a Deed, and it was loſt and deſtroyed. 
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sthip, Af one Jointenant levies a Fine, it ſevers the he yon | 


2 but does not amount to an Oufter of his 


* 


 Domins R. e e & ol Mi 
n 3 | 


om a at 3 3 
bim a Quantity oł Beer mix d with Ainegar and Gzounds of 
 Colfee in Port Wines one of the Defendants pretending to be a 

gueze Merchant, fo? the better 
| on Holt C. . J. S. was allowed 
. wh ltnels to piove the Fact upon the Trial, foz in ſuch pri 
Inditment: „ CESS bf he Cream: 
FE | 


_ Tilley? Cafe. Mich. 2 Ann, 0 a 


1s Ius Trial at Bar in C. this Polit aroſe viz. Depoſitions 
Depoſtions had been taken in Chancery in m ret memoriam, and 

in porperuam it happened afterwards that the Inheritance of the ſame Land di 
am, ae noe (CEndkD to the Perſon, who was am as a (Witneſs, and he was 
Evidence in , OW 5 Patty to 1 and the Queſlion was, 


Je u de Wh theſe 8 could be read/in'the Cauſe? Trevor 
Wieneſſes C. J. held, That they ought; foz that de was diſabled to give Evi- 


hve. 


dene y the At of G08; (6 the "was in eiten the ſame Thing 
as if he were dead. Tracy and Bledcow contra. pereupon Tracy 
Vide Lily's came into B. N ts as the Opinioiw of the Court, and the Court 
ft part agreed they otght not te boreadz fox per Holt C. J. The only In · 
Reg 388. tent of ſuch Depoſitions was to perpetuate Teſtimony, in Cale the 
Witnefſes died, and they cannot be read in any Cale between 


other Parties tilk after "the Death of the Witneſs who is to 


appear and give his Evidence viva voce, fo long as he lives : 
Buch less can then bo tea in this Cult bert m= Witneſs bim 
eis 7 To which e 
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of a Trover . That the Dy yy 2 by the Curteſle of Lands in 
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204 Exeommunicato Capiendo. 


"Acropngy the Crt was ra, and this Sper En 
made on the Habeas Corpus, viz. That the was diſcharged, 
detaule the Writ De Excommunicato — 4 was qualhed. 


Domina Regina beds Hil Paſs 13 Wil 111 B N. 


(„ JN a Writ of Excommunicato capiendo the Recital of the Signi- | 
- , Fac. .. I ficavit was, That he was excommunicated. fo not paying the 
3 ' Coſts in quodam negotio pucrorum educationis five inſtructio- 
nis fine aliqus' licentis in ea ins obtenta ; and the CUrit 
was quathed fo2 Ancertainty, tt might be a Teaching 
+ ©» fence od dance, [and not Letters.) 
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n Coutt held, That fo2 any of the 4 
Cauſes mentioned in the Statute there ought to | 


Caſes no Addition was neteſſary; and tho there 
yet the Court would not diſthatge the Party of the 
but diſcharge the Penalty only ; tho the L 
otherwiſe heretofoze : But that fo2 the Cllant 
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Death Robert the Obligo; upon him Purthen of t 
fon of the ſaid: Mill, and adminiffreh hrs Goods 
Chattels which were the Tclato's, at the Time of dis Death, 
and afterwards, the 17th of Auguſt 1686. Robert the Father made 
dis Mul, and made the Plaintiff his Erecutrir, and afterwards the 


lame Day died, after whoſe Death the Plaintiff took upon her the 


, Burthen of the Execution of the laſt menttoncy CW, and pzover 
| it 
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do de 


the Obligor i 
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ww Texatoz befozt Pzobate which f. W. the Executoꝛ in the we: 
8 Caſs had made bimfelk liable to by admitniſtring the Goods 
| and thetefoze atcopding'to theknown Maxim of 
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| Executoꝛ 

* n: 8 the Diver 

actually t die the Oz. 
ally 0 een. 
; firft Caſe it would" be 

ber wi f und moze 
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ä Char de Caſe” liger 'makes the | 
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on all hands, That it the Executo? dad pꝛoved the Wil, 
the arion dad been gene; and that the Caſe 21 E. 4. had deen con- 

many authenties, and that none of thoſe Anutho- 
the-Pzobace of the CU(l!, and if th 
it couid not but have been taken Notice 


- 


Aﬀion is gone, 
the Debt remains ; but 
the Debt will be Aﬀets; 
of the Mill altered the 
ed to the Executozſhip by inter- 
| the Ac of the Owinary has no 
Effect; becauiſe the Oxdinary has no Right in any Caſe where 

there is an Erecutoz, and all the Executos Right is under the 
Fxccurer Ulli, and all tbat Right that he hath, be bas bp the Cl. pe 
may com- Is in Poſſeſſion of all the Teſtatoys Goods befoze Pꝛobate, and 
mence 39. may bung Trover 02 Detinue; ſo be may avow fo2 Rent where 
Probste, but u Reverſfion fo2 Pears comes to him from his Teftatoz : But tho 


_ 9 he may commence an Action befoze Pꝛobate, yet he cannot indeed go 
55 4 — OOF on 
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on with the Anion; foz when he tomes to declare, he wük pro. e Ab 
duce in-Court the Letters teſtamentary ; but now ifPyobate were?" ** 
necefſary! to make him an Ererutoz, he could not biing'the in 
without P2obare; us is ebident in the Cate ok an'Avminiffrator,, , 
in whtch Cale there is no Right till Adminiffration 8 e 
fo2 till then the-avminiſteats? cannot bung an Adlon; bu in te 
Caſe at an Executog, the not pjoving the Cal is'only un ue. 
diment ta the Aton; but the Right of Acton is the ſaniebefo 
Piobate ug after, and the Reaſon why an Executoz cannot : 
go 0n;befoze -Phobate (s ke the infoxcing of-Probates, as 1 
ſatd in Hutton 3. 'biauſe-upon-Pzobatesthere are Inventoztes/ 
erhibited.and-other Ars done by the Executoz, which are ko: the" 
Benelli ol the::Creditozs of the Teint. He ſaid; That tt Ad. e 4 
mini ration ot the Goods, &c/ of the Obligee was committed to mini, tion 
the Dblſgoz, that was but a Buſpenſion'of the Aton at nd Ex. i; committed 
tinguichment at the Debt; but the Reaſon of that is,'becaule'the debe Ads 's 
Commiſſion of Adwiniſtratſon'1s not the Ack oe the Obligee, and oni ſuſend 
DE Necdham's Cates he law, Tyarunmelſs i. 
the Erento wos ede dein e coury' de continue” the Exec. 


toxhip,/ and la 1s'Dy: 37 in de Cate, 9vininittration 
de honis non mußt be cömmied; but that Cale wat the str > 


Caſe of it, any-it-appears die Cate in 1 Leon. 275. (where 
Debt was bzought-ugainſt-ono-as:Execiſto2 in kuch a Caſe, 1k ae 279678 
the Defendant pleaded in Abatement'of the Met, Thathe'was an 
Executoz of an Execlitoz, and therefoze- oiight"to have deen l 
ſued; and not as an immediate Exetutoz; and the Plaigtiit re. 
plleb that the firſt Exerutor dled belere Probate, and the Uleit = 
was: awarded-_to: de good) that there was no Notice taken 
amongſt the Lawyers of that Opinion, and indeed the Opinio 
ſeemed to have poceeden rather from a Compliance with thi 
Alage of the Spitteual Court, than tom ung Oꝛound in the 
Reaſon and Nature ot the Ching; ko the Power the 828 
has ok making an Executo t the ür rater is by the Till 
ol the firſt Teſtatby; und not at-all from the Act of the Owina 
S 5 tmplied-Power'jxfven to the firſt Ererutut by the 
ill of bis Teffatoz, aud dg is Plowd: 290: . All the Jntereft 
of. the Adminiſtratoz is kom te Owinarp, but all an Executors 
Intereſt is from the Ceatoz. be lam, -That this Extinguch Hob. 10. 
ment was nat mougde by Way of acts Reieate, becaute chen Where Debt 
the Dede coul wet de Asty; But by May of Legacy ox Gift or erco, fe 
the Debt by chest; and where that Dede, 92 any Part ok it, is Debt is en- 
erp2edy debiſen by the Tal ta pay a Legacy, it wül be Allets . 
pay uch Legacn, becauſe the Teftato did not intend to ertin. of Releaſe,” 
guiſh the whole: Debt, and io the Caſe in'Yelv. 160. but where bur Legecy ; 
there ia no ſuch ſperialDoviſe/ the Ordt ſhall be extinzulſhed niet 7725 4 
withſtanding anp other Legacies. In 1 Ro. 920, 921. given : Chan. C. c 
as the Reaſon why the Debt remains Aﬀets in the Hands ol the 
e⸗ 
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10, Becauſe by beg mane Erecutet be in the Whertthe 
ififledt0-receide the Bones dugiupvo che Bond { ſane Hand is 


and as be is the Perſon that's ontitled ke cececbe it. dr 9 Add een: 
the Perſon that is to pay tt; dus the (ome Paas — 2 bes 
and pay; that amwunts tn in i: The Rule dots r- 


not indeed always hold, but ts ible to there Limitations: 


_ 16, Af the Obiigox makes the Otitgee, ur tde Executs) of the 
Deuter dis Executvz, this alone ts 110-Ettitguitſhtietit, tbo! 
there bs the as po £0 receive and pap; bur if the Eeruto? 
has afſery of the Obligoz, it is an ExtinguiGmneat, decauſe then 
it is within the Rute, That the Perſon'whs is to receive the Bo- | 
nep, in the Berto Ede ought tv yay it; br K he bag nu Mets, 
then he is not the Perſon ae is the Perſon 
that is to receive it; and to that PurpoſeiptheTaſe of 11 . 4. 83 
and the Caſe of Dorcheſter Nera Webb, 1 Cro. 373. 1 Jo. 345. Executor of 
Where che Obligee makes the Exrtutoz of one of the Obligozs ene of tbe 
s Erecuto?, who-has no Afſets, this is no;Dilchatge of the 8 
ebt 3 becauſe, tho? this Exrcuto), as Executob of the Obligee, dea maze 
is the Perſon to-receive; yer having no ets of the Dilig0), he D 
is not the Perſon who-ought copay :' But ff the Errtutoz of the ren. 
Dbligee is made Exetutoz to our of the Oblig02s,. and hag gt: guilkeear, 
lets of the Dbligoz, the Debt is extin, and the Erccutoz cunnot fi: , 
lue the other Obiigoz, tor the having arts amounts to Payment, + Lr 78 
And the ſame Point was again refotve, Hill. 24 & 24 Car. 3. N R. 3 Keb. 116. 
n the Caſe of Lock any Croſſe, where the Obligee was made Ere⸗ 8 
to one of the Obiigozs, ard in un Adton by bim again the 
where the Batter was pleaved, the Plea was held to be 


naught, 


36 XB GUT ORS. 
306 EX RS. 


hg, o hecauſe-be' Div! not threw? to vat Haut the alſets wert 
that he amintütred; but if the Defendant had chen that he ay: 
minifired Goods to the Gale of the Debt in Demand, it hap 
been dann Pie 6 1 Tis ein C949 36). 5: 4 4 6b 
Adminiftes ..-2viv Suppoſe the-Dbiigo? takes Avminiſivation to the Obligee, 


tion commits gg (the ſame Perſon has'n'Right tExecoive the” Boney, 
red to Obli- ONES it, and pet that will de us Srtingai@hment, iy 


8 ſo is 8 Cor 136, Sir John Needham g Caſt q dt the Reaſon of 
the Diverlity is, becauſe the Avminiſſratoz 1s made ſuch by 
WM. em ut tha; iEreutor? ty the” Ad de che Tells), and 
kan bent ine Exttnguiſhment + but ik the 3 to; 
baviog. no Alets pays a Debe ot the” Anteſtate to- the Uoine | 

the Pond, aut of:þis'vwn-Woney, that wal de a Releaſe 3 tho y 
| do not know that it has ever been-abjudgey ſo 

Obligee t- Sie Af the: Exaquerir of tir eie takes-the Obligo to 


king Obligor and; bat ie ud Ertiaguiſhment"of'the'Dedt; and ſo is the 
| ee Coſte — — C L. 26% Leon. 320. Moor 


guiſhment ; 2 6, Pane the Obligee  betſelf: takes the Dbl fo Husband, 
1 — an Extingui of the Debt; becan it would be a vain 
che Obliger Bong = — Husband to pay the Wie Woney in her own 
oſt 3s. -be nap pay Mone | ure, u 
nn te lays the Boney, ſo pad to per by it felt, the Apminiffrato! 
_ *.*... . de:bonis;non; af ber Teffatoz fir he dieg/Intettate) an have 
that Goney as well as an other 'Toovs that were ber Teffato?'s; 
taz if the Ooons ct the" Teſfatop-remain in Specſe, they ſhall 
go to his Adminiſtrato; de boni non, becauſe in that Cate it is 
notozious which were the Goovs of the Teilatoz, and they are 
| diſtinguiſhable ;” and there is the ſame Reaſon'where Money is 
Feme Execu- kept hp it ſelf; and the:Þugband permits tt do to be; but if the 
3 pusband ſetxes it, it will be his, and win be g Devaſtavit. In 
converts Cate of a Feme Covert. made Executoꝛ, the Þusbony has a 
Goods or great Power: Þe may adminiſter. and bind. her 'tho' ſhe refuſes, 
ape 6c bis. and may releaſe. the: Debts ol the Teffatox3/fo- is 33 Hl. 6. 31. 
-nd ig i : But the Mike cannot do any Thing to the Prejudice of the Huſ- 
Devaſtavit. band without his Conſen t. „ . 1 
Debtor mide Mp ſecond- Reaſon: is, That hen the Obligee makes the 
Execu'0r,the Obilgoz bis Executoz, tho it is a Diſcharge" of the Aion, yet 
Aſſets. the Debt is Aﬀets, and the making him Execuroz does not 
| amount to a Legacy, but to Payment and à Releaſe, It H. be 
bound to J. S. in a Bond of 1001. and then J. S. makes H. his 
Executo2z H. has actually received ſo much Money and is an- 
- Cwerable fo2 it, and ik he does not adminiſter co much, it is a De- 


. 


; vaſtavit. 4 $74 
What Execu- 3dlp, By adminiſtring the Executo has accepted of and taken 
tre Pro. upon him the whole Adminiſtration, and is a compleat Executoꝛ. 
bate. He is befoze Pꝛobate fntitled to receive all Debts due to the Te- 
___ fatop, 
$f -p7 


ea 


| to her ns-'Erecutrir;- becauſe, ik 


S Sestrassses-gggang essa 
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and all Payments made to him are good, and ſhall not be , 
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vefeated,/tho' de dies and never probes the Wil. lil the Teſta- 
tho at what Diſtante 


toz's. Goods are adualip in bis Poſſeſſion, 
ſoever, and he may main 
maintain a poſſeſſ@y Action, ſo he 
a Reverſion of a Term comes to 
has accrued after: the Death at the Te 


foze Pꝛabate, becauſe the Reverſion is vefted 
but -foz ſuch Arrears as accrued nue in the 


he cannot abow-without Pꝛobate: 
Debt ka a Debt-/vue ta the Teſtats? 


tit is well; ſo is 1 Ro, 917. Mow t 
Advantages befoze {Pzobate, and the La 
and he having aua 


pared 
'ta oftice of 
which is ſuch an At _ 


over foz them; ann as he may 
mar avow fo Rent where 
bim; and foz ſuch Rent as 
fatoz he may avom be: 


in him by the Cut; 


Teftato7's Lite- time, 

befoze Prob — that. 6 

the Teſte of the 'Oxiginal appears to be bet n 
t 


to habing ai theſe 


accepted the 
Keleaſe; ttf H. 


Lite of the: acting 
Dyer, and:accow- 
111- Pawieft verſus 


. 1 Vent. 277. 
Serjeants- N 44% 
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9 ” 
«> 5 
: * 4 
* 5 4 . 


7 1 P__ No _ 1 
by — — 28 +... > <4 — 2.4 * * 3 % 
* e nn — 8 A 

= 8 Es. tha F 


— ˖——— oth FP" © — 2 
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the Mill, and one. refuſed and the other auen, and thoſe that 
acted died, and Adininiſtration was committed befoze any Refuſal 
by [the ſurviving  Executoz to J. S. the Administration was held 
- ko be void, becauſe the refuſing Erecutoz ſurviving, might, not: 
withſtanding his fozmer Refulal, dave taken upon him the Execu- 
tonchip; and afterwards on another Refuſal of the (Uurviving Ere. 
cuto} befoze the Ozdinary, Admintftration was committed to the 
Low Petre, and was held to be good; and upon that Title he 
maintained in this Court an Action ot Trover oz a Jewel. 
Obligor made If H. makes the Ouliga and others his Grecutozs, and the 
Co-executor Dbligoz refules, but the others adminiſter, and the Odligo? dies 
refulcs, v0 firſt, pet the Debt ts releaſed ; and the only Reaſon of that muſt be, 
the orhers, ; — mg was dom, and 8 might * 
bo z dmini- A notwithftanding Dꝛobate 
.. 1s ko2 his Benefit, 117 1 
No J come to anſwer the © 


ed. | hhentons; and as ta the firit, That 
Objeions. thy? an Executophas-adminiſtred,” pet an immediate Adminiſtra- 
tion is committed, if be die befoze P2obate, and not an'Admini- 
ſtration de bonis non. I anſwer, That the 
cauſe the dd miniſtring is an Ait in Pais, 


atctowing as it appears to them/judicialiy,” and not atcowing to 
the Fact, and yet the ads done by the Exerutoz are good. 


2s to the Second, That the aminiſtration in this Cale is 


grounded upon this, That the 02 died ante onus Executionis 
teſtamenti ſuper ſe ſuſceptum: Y anſwer,” That thoſe Wozds are 
to be understood in a limited Senſe,'viz. That the Exerntoz died 

ante onus, &. ſuper ſe ſũſceptum in the Ettieũaſtical Court. 
3dly, And which is the moſt conſiderable Objedion, That the 
Executo? dying in this Cale beo Pꝛobate, his Executoz is not 
Exctutoz to the firſt Teſtatoz, 'but Þdininiftratfon'muſt be granted 
Where Exe- Cum teſtamento annex, 'tho hed(vadminiſtex. To this J anſwer, 
ceutor admini»- That the Executo? by -ndininifiting bas taken upon bim the Exe⸗ 
den ast, cute, and hos put it out 5g bis Power to-refuſe. 9 Co. 33. b. 
Adminiſtrari- Henſloe's Cale: And where un Execute adminiſters, tho he re- 
on cannor be fuſes alterwards belgze the Ordinary, yet Adminiſtration cannot 
ag di: be committed during his Lite, and fk Adminiſtration be granted, 
Life. it is void, and ſo is 1 Mod. 213; Parten's Caſe; Now tho the 
Executothip cealcs"by the Death-of the adminiftring Executoz in 
this Cale; yet he being Executo? by bis /adminiſtring, that has 
by Conſequence had'its Operation of 'a'Releaſe already. But 
then it map be ſald that is the Reaſon why; the Executoz dying 
befoze Pꝛobate, tho'-after adminiſtring, his Executoꝛ ſhall:not be 


. Executo to the firſt Teſtatoz? CUhy? It is becauſe his Executoꝛ 


None can Cannot pꝛone the Mili of the fir Teſtatoz, and 'conſequentiy is 
prove : Wil), fncapable of recovering his Debts, and conſequentiy of being his 


bur »bos Exetutoꝛ: The adminiſtring Executox may pzove his Teltato7's 
cutor therein. 1 Will, 
4 : 


Wen enen eee 


1-3-3 2 Tak ae 


SANS 


T E Plaintiff bjought Covenant agdinit an Avmiciifratoz, 
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tulu, becauſe he is the Perſon named in the Mul; and if he 


does ſo, his Executoz ſhall-be Executoz ta the firſt Teftatoz, be- 
cauſe there needs no new Pꝛobate; but where the Exetutoꝛ dies 


* 
» % 


after adminiſtring end befoze Ptobate, his Exetuto? cannot pꝛove 


the Mill ot the firſt Teſtatoz, becauſe he is not named Executoz 

to him in the Mill; and no one can p2ove the Mill but who is 

named Executoz in the Will; the Erecutoz of an Erecutox may 5 m 136 
renounce being Executo to the firſt Teftatoz, but if he does not 
renounce,” he is Executo? of Courſe. 1 Cro. 614. And ſo it was 

held in the Cale ol Abram and Cunningham: The Etecutoz's not 
moving the Wall, voes upon his Death determine the Erecutoꝛ- 

ſhip, but not avoid it. It an Execyto2 Obligoz p2oves the (ill 

and afterwards dies-Jnteſtate-:(which' is a parallel Cate to the 


pzeſent Caſe) his Adminifratot-fs not Executo? of the Mill of 
the firſt CTeſtatoꝛ. But pet the Debt having deen extinguiſhed 


by his being compleatly Cxeqaitor-and proving the Wil, tho' his 
Adminiltrato2 -canuot- continite the - Erecutozſhip,. that will not 
revive the Debt; fo here; the adminiſirintx Executo2 not pꝛoving 
the Mil, and ſo his Erecuto? not being Executoz to the firſt 


Teſfato? (if de were juſtiy Exerutoz by adminifring to extinguiſh 


the Debt) this Jnabſlity 
alter the Cate. 


Che Judgment ok C. B. was affirmed. 
Tilny vexſw Norris. Paſ. 12 Will III. B. R. 


of continuing the Executozſhip will not 


N 
and declared upon a Leaſe: d Years to tde Intettate, ene Ea 
wherein was a Covenant foz him, his Executo!s and amgns, to miniftrecor i2 
repair, and chews quod Status de & in przmiſſis devenic ts the * * 
Defendant, and chat he enteren, and after that the-Pzemifſes jodgment is 
fell into Decay, and de had nat repgired : The Queſtton was, De bonis pre- 
Chether an Abminikratoz was liable ia jare proprio, as an Al. Peg "ey 
lignee? and 997. Williams athrurd'that this Codenant tuns mit 


the Land, and binds the Aangnee; and fo that Reaſon an Execu- 


toꝛ map*be charged as a Terteitant; as in cale an Executoz en. 
ters and does Maſte. 1 And. 32. And he pzayed Judgment de bo. 


nis propriis, and inſiſted, That where he andwers as Aſſignee, 
the Judgment againt dem is de bonis is; but where as 


Execatoz; tho the Beach de in dis Cime, tis de bonis Teſta- 1 Stund. iti, 
— Niſi f02 the Plaintiff, no Counſel attending on 
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11 Will. III. K R. 


1 % A N-Ation' was wongbt do a falle Return of a Fieri Facias 
zelkeer A againſt an Adminiſtratoz de bonis Inteſtati, and Non cul. 
tox by Con- 
— on! x the Opinionvfthe Court, viz. The Plaintiff being an Admintttraton, 
miſſion of AG as ſued dy A. and, — that Suit, let Judgment be obtain: 
1204 te ed againſt him! by Band not plead this Judgment in Bar of 
Gy the con- the lald Action; "but fold The: Soso ot the 'Fntelkate to pay B. 
ery 002 A, tecoupeed-and ſve n Hr. Fa. am which the Sheriff levied Þ 

rnd, and nd ag td the reſt . And /{t-was ſaid: fo2 the 
ſo isa Jury. Plaintiff in Mainteuante of the Actionz that the ſuffering Judgment 
by Default was no — CO — that the Dhe: 
riff ought not ta habe returnd a 0D it in the Fi. Fa. but a 
Nulla bons, and upon that there ought to have been a Scire Fieri 
quiry. Bt per Curt... un 


benden 1 The DheriEmap-return a Devaltavie'on the Art fl Fu it 
at bis Peril if falſe, and the Juqutry is Only fo! 


— 45 on Fi- be vill: N i 
Fa. without bis Safety. Na | LI 
inquiry. 2dly, 'Jf an Executo2 confeſſes 02 ſuffers Judgment by De: 
fault, be admits Aﬀets in his Hands, and is eftopped'to ſay the 
contrary. | | 7 
3dly, That he might have pleaded the firft Jndgment obtained 
by B. againft the Actton of A. & riens ultra, but having not done 
it, he has confeſſed he has Aﬀets to anſwer the Judgment in this 
as well as ide firſt auton; and if a Sci. Fa inq. had been 
awarded: on the ſaſd-Judgment,.- and a Devaſtavit return'd and 
Non Devaſtavit pleaved, the Wdminifiratoz could not have given 
m Evidence: the firſt Judgment, becauſe be pad nat pleaded it 
inden de might; do there was us Occaſion d an Inqufry, noꝛ ts 
5 he injured'by-chis Return at a Devaltavie on the Fi. Fa. ſince it 
- .._. could nat have been avoided ff there: had been an Inquiry. 
Eftoppel, © 4thip, The Idwiniftrato7's not ending the firſt Judgment and 
nihil ultra when he might, is an dme | of adets as to the 
ſecond! o that he has finn d bis. Time, and is eſtoppeb; 
fo the Jury are einen as well as the Plaintiff, and their Uer- 
ditt ts void; and that the ShertE@ ſhall take. Idbontage of all Eſtop- 
pels between the Parties; as if an Artton-be-bzought againſt a 
. -  -- - Feme Sole, and the marries; and Jungment is -againſt-ber, and 
2 Cro, 323 then Execution, and the Sheriff take ber 
18. be eſtopped to ſay the contrary. Judgment pro Def. Vide Dy. 


. Rep. 57. 2 Sid. 70. 
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pleased, a Aerditt was fo? the Piaintiff, and a Caſe mas made fo} 
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h Dien venſas FA tt Pais, 19 Dee 
790 ( the Cours of Belegte inetd ante Inn lll. in 
1771 N * 1937] Tt (4 2 
OBERT Lon Petre dieb n the Bent 1636, and made WI 5d # 
R llamiPetre Eſqz his Bother; his Executoꝛ ; Wiltiagy petre e * 
died, and leit Lucy gis CAite ann one Henry Todd his Exerutozs t cuton, and 
Lucy'only-p2oved: the Mili ; che died atm left Houſe — the Ae 
her Executoꝛs 2 Afterwards Hemy Todd renounced the Eretutoꝛ⸗ dies, the BA 
ſhip of<he-Wiltof William Petre, andImintration bas grant-'cxtorvie © 
ed £8 the Lo Petre now Defenvant; of:the Soops'and Thattets' be order, | 
of Robert Lod Petre. Honſe: and Downs; being Ereraeas of bucif be tbes 
Lucy; inſiſted that this:Avminittration/belonged'ts then And it p. Tegaron 
was agreed by the whole:Court, as well/Ciuilians ad Common i; 2ead inte. 
Lawyers, :That-Hextry:Toddibeing a joint Executor with? Lacy, de. 
and /(urvibing ber the (ole: Right of Ereemntoxſhip to Wifſiam Pe- 
tro did atcriie tu d by'Suruivorthip, tho": he never roicurred 
in peouing the Mill, nos acted-ag 'Erecutdy and this Bight was 
not diveſted aut ot him ti de reteded rom it dy an actua Reny- 
ciation ʒ by which:both7Willlam'Petre. and Robert Lo petre, 
as from that Time died inteſtate, ſo as to entitle the Dꝛdinarß 
to grant Adminiſtration ot the remaining perſonal Ettate; but 
not ſo ag by Relation to render effetual the Mi ot Lucy, and 
tranſmit thoſe Executoꝛſhips ta the Plaintis: But in another 
Matter the Common Lampers an the Civilians viſagreed:s and 
the Common Lawyers held, That where there are ſeveral Ere- Aste 308. 
cutozs, and one renounces befoze the -Ozdinary, and the reit om 7 
move the Will, by the Common Law he who renounced may at 
any Time afterwards come in and adminiſter, and tho he never 
act during the Lite ot bis Companions, map come in and take on 
bim the Execution ol the Mil after their Death, and ſhall de 
preferred befoze any Executox ot his Companions. Vide 21 E. 4. : 
23. Office of Executors 6. Hard. 111. contra, 9 Co. Henſloe 8 | 
Caſe, Dy. 160. * held, * 8 Ie 
a Renunclation wann 


„„ . <a Rd ta 


Parker verſus Arfeitd. Tan 13 wall III. B. 1 
In Debe upon a Bond againſ-an Adminſrates, be pleaded fe ALE! 


I veral Judgments, & riens ultra 3 3. which was found! The picving 
Plainclf as 69 to one Juvgment replied Go but ſo much vue, Jodgnencs 
which the Debtee was willing and ready. to gccept in full; and e, on 

that the Defendant by Fraud deferred the Payment of that o- wen how 

nep, and the Judgment was kept in Fat to: defraud the Tre“ much is rent 


dire; and repledhe lame Parter as to another Judgment, and "| 
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vemurred as to the reſt: The Defendant rejoined, That as to one 
Judgment, tt was nat kept on Foot 1 


*& 


1 
| frandem replied, Flue is token there: 
and rho riens pen, be Evidence it appears the-Dedtee was willing to 


ultra a cetrt- 
rain dum is 

not materisl. 
* 
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mars Juvgmen | 
his baun, be may ſatigfy the Judgment ptraved x fo2 the dungment 
2 de fututo' id only ta be paid bt alter the other Judg⸗ 
ments are ſatisfied; and therefore there is n Jutonventence in 
making the Plending of fraudulent Judgments 'a Contemon of 
Nets. sthip, The-Concluſton of the Replicatton with hoc para- 
tus eſt veriſicare to every Judgment, is well; but a general Con- 
tiuũon to the whois dan ern better. Vide 2 Saund. 338. * 
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(% IN adton in C N. again tio Executors a Capias ſued | 
again both, woch as to one was returned Non eſt inventus, 
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Thus the Judgment being againtt all, one only ought not to 


LS ad grave damp- 


num of them all, judged ag 
bim that appeared, are but an Accefſary to the pt 
nas be reverſed 
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the Executor 
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bad ann teteiben by the Defendant to the Uſe of the Plain- 

tit an Executoj, aw. wan Honſuit v And noddthe Cole was 
de 60 b ict a Direſtion 1 tar aas. Et per Cu- 
| , fot de could not ſue but as Cre- 
i whether the Wonex was received by 


of Now- the Detendant 


It lies fo2- the 
done, the it ties not 
re the 
map as ell maintain this 
cape where bis Teftato7-miſht. 
| Tithes, as the 
in this he Toꝛt was to the Pzoperty of 
veſted an Jntereſt in him, and is within the Equity 
tute De bonis aſportatis; and the ſame Reaſon holds foz an Aion 


of Debt, as fo2 a Scire Facias. Vide 2 Sid. 102. 
18 
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SSEESS 


\ith 


the Statute never intenden that the Executoz Hould ſtand 
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© "Smith verſus Harmon. Paſ. 3 Ann. R R. 


HE Plaintiff as-&miniftratoz to J. S. ſhed a Scire Facias ( 

againſt the Defendant, ſetting fozth that his Ynteffate To » sci F. 
ſued the Defendant as Executo? in ſuch an Aﬀton, Sc talfter pro- ien, 
ceſſum ſuit that Judgment was given againſt the Defendant by Jodgwent 
Nihil-dicit, and a Weit-of Enquiry of Damages awarded, which 28»! -» 
abated by the Death of the Jnteſtate befoze the Return of the (352 tbe 
{Urit 3 and that aumintſtration was granted to the Plaintiff ; and connce pieea 
commanded the Sheriff to ſummon the Defendant to ſhewCauſe, eswent 
why the. Plaintiff would not have Judgment: The Defendant Mod. Ces, 
pleaded, that the Plaintiff ought not to recover, becauſe his Teffa- 42. 
to; was; indebted ta A. in 1001: by Bond, on which A. ſued 
him and recovered Judgment, and that he had no Afets' ultra, 
&c. To this the Platntif-nemmerev, and had qusgment; foi that 


pto 
and 


. Debt upon a Bond entred into by an Auminiſtratoꝛ to the (. 
1 Ommarx, upon taking Letters of Adminiſtration, theQueſtion ace 25: 
was, Whether an Adminiſtratox by Uertue of this Obligation Scat, 22Car. 2, 
was bound to go, and give in his Accompt' in the Spiritual dini. 


Court, without being cited? Et per Holt C. J. who. detiver- 1 e bonn 


ro ccompt 


ed the Weinton ot the Court, it was ſaid, xff, Chat it vichont Ci- 
appears-by the Statute of Edward the Third, That an Exe. 0. 
cuto2 was compeltabie to accompt before the Oxdinary, and 
lo was an Adminiſirato: But then the Oxdinary was to take 
the accompt as giben in, and could not oblige them to p2ove 
the Items of it, nop ſwear wt of » Vide Noy 78. 

| 2 Inſt. 6. 


— 
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2 Inſt. 6. So it was if a Credito2 ſued in the Eccleſiaſtical 
Court, fo2 he had a pzoper Remedy at Common Law: But if a 
Legatee had ſued fo2 an Accompt in the Eccleſiaſtical Court, the 
Defendant befoze the Statute was compellable to pꝛove the whole 
Accompt, fo2 the Legatee had no other Remedy, and the Eccic⸗ 
ſiaſtical Court which bad a Jurisdickion of Legacies could not 
otherwiſe do Right: Yet in ſuch a Caſe, if the Executoz would 
pay him, he could not ſue farther, fo2 he had Right done him, and 


the Executoꝛ was not liable, but of Necefity that Right might be 


5 — Done. ya 407. a 8 
B.entiledeo 2nly, A Perſon intitlen to Diſtribution on the 22 Car. 2. is in 
may ſue Ad- fo the next of Rin is a Legatee by the Statute, and as a Sta. 
more he kute-Legatee ſhall babe the ſame Remedy as the other Legatee 
Accompe. might befoze the Statute. The Condition of an Adminiſtration- 
Ante 25: Bond was to accompt when required : So it appears by Co. Ent. 


128. Ergo he was toaccompt befoze he was legally cited, which 


could not be ex Officio, and therefoze the Statute Jac. a. whereby 
the ©winary is pohibited from citing him in ex Officio, had 
reallp no Effect at all, fo? the Law was ſo. befoze 3 But ſince the 


he actompt at a Day certain, he muſt accompt accozding- 
Peril, and that without Citation oz/Suit, and this Atcompt 
| Courr, and if de comes at the Day, and no Court is 
thall be ercuſedz fog de map plead he was there ready, 
Court, &c. But then this Accompt is not eraminable, 
- unleſs a Party intereſted comes in and controverts it: And where: 
che Kami. Us by the Moos at the Condition he is to adminiſter well and 
niſtrstion · tulp, that ſhall be conſtrued in binging in his Accompt, and not 
Nang. ln paping the Debts of the-Inteſiate ; and therefoze a Crevitoz 
ment oe tall not-take an Afignment of the Bond and ſue it, and afign 
Debe, for ir kat Breach the Mon-papment of a Debt to him, or d Devaſtavit 
dend to that. + 4 ed by the Idminiſtratoz, los that would be needleſs and 


4% Buckley verſa Pirk. Trin. 9 Ann. B. K. Rot. 28. 


fendneis OF NOVENANT by the Plaintiff againſt the Defendant as 
2 C Exetutrix of Jonathan Pirk,whereinfhe declared quod cum per 
Judgment Indentur* made between the ſaid Prudence Buckley , Executrir of 
— N Thomas Buckley, and the Defendant's Teftato? Jonathan Pirk, 
coris, tho be TeCiting, That one Sarah Champernoon did demiſe the Pꝛemiſſes to 
. the laid Thomas Buckley fo2 twenty-one Pears, reddend. 24 1. per 
eee Annum; That Thomas made Prudence his Exetutrix, and died; 

teſtatum exiſtit, That Prudence "aligned to Jonathan Pirk pro 

toto reſiduo dicti termini, who covenanted to repair; That Jona- 

| 4 8 than 
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as anAllignee has the Benefit, tis but rcaſonable a Aſlignee ſhould 


_ facie ſuppoſes, ſo much of the Pzofits as 


:  EXECUTO@RS , ay 


than entered and was poſſeſſed ann died; and that Mary as his 
Executrix entered and was poſſeſſed, and uffered the Pꝛemiſſeg to 
be out of Repair, &. The Defendant pleaded a Judgment ob: 
tained againſt her, and no Aſſets ultra, and the Plaintiff de- 
murt o: And Serjeant Pengelly argued that the Plea was good, 
foꝛ that the Dekendant was only charged as Erecutrir and not ag 
Allignee, and theretoze was ltable only to anſwer de bonis Te+ 1+ cede for 


| ſtatoris; and that there was no Pyivity of Efate between the Near affign, 


laintiff and the Defendant, (as where the Leſſee oꝛ his Executoꝛ 1 
ath the Term and the Leflo2 the Rederſion,) but only a Pubity Etace be- 
of Contract. It a Ban affighns his Term, oz makes a Feoff- 2 
ment, telerving Rent, this is only a Charge by the Contra, and bor f Con. 
tho ſuch Contracts may be real, yet they cannot create a Pꝛivity .. 
of Eſtate ; therefoze he concluded the Plaintiff could not charge 
the Defendant as Aaſlignee. | oe | | 

Parker C. J. iff, 4 Covenant to repair is a Covenant that Covenant to 
muſt run with the Land, foz it affects the Effate of the Term, neg. 
and the Reverſlon in the panne ol any Perſon that has it. It Land, ana 
> Covenant ta repair be on the Part of the Leſſoz, the Rent is b. 
greater; if the*Leflee be to repair, he paps the leſs Rent; and 


be ſubjeX to the Charge. 2dly, pe held, That if the Erecutoz Executor 


9 


of a Leflee enters, the Leſſo may charge him as an Aflignee, fo2 chargeable in 


the Rent incurred after his Entry, in the Debet ahd Detinet, and 1 
if the Rent be of leſs Qalue than the Lands, as the Law prima Rene incure'd 
ſuffices to make up 2frer his En- 
the Rent, is appzopziated to the Lefloz, and cannot be applied co 10. ent b. 
any Thing eile: And therefoze in ſuch Caſe the Defendant can⸗ more worth 
not plead plene adminiſtravit, foz that confeſſes a Biſapplication, b ebe 


ſince no other Payment out of the Pyofits can be juſtified till the atze 


Rent be anſwered: On the other Þand. ifthe Rent be moze wozth » Vent. 221. 
than the Land, the Defendant may diſcloſe that by ſpecial Plead - A f 
ing, and Pay Judgment, whether he ſhall be charged otherwiſe than Pollex. 125. 
in the Detinet only: Quod Powell conceſſit. 3Ddly, *Twas held, 

That the Defendant was charged as Exetutrir in this Caſe, and 

that ſo plainly, that there was indeed-no better CUay to charge 


her as ſuch. That the Plaintiff had her Eledion of charging the 


Defendant as Ec ecutrit᷑ oꝛ Alignee; that having charged her as 


Executrix, the can only have Judgment againſt her as ſuch : Sed 


adjournatur. | 


Churchill 


n 
. _ -e - - —— 2 9 
ue _ „ _ — 
> — 8 Wee = 4 * - 
B * N * rere ad 6 — . — 


1 


=_ _— WY 


029% 4 wr =o yoo 


11 


318 


4 


EXECUTION. 


— 


* 


Churchill contra Hopſon. Mich. 12 Ann. in Canc. 


X-. 8 IR Charles Hopſon made Churchill and Goodwin his Exe. 
Toi 2 cuto2s, Men of good Credit: Goodwin being a Banker re. 


| an Acquir= £cefved all the Boney, but Churchill joined with him in the Re. 
cance, butove ceqpts, taking his Note to thew that be received not the Boney: 
che Maney; Et per Harcourt Low Chancelloz, Jf two Truffees join in a Re. 
boch «re  ceipt, and one receives the Boney, he only that receives wall be 
pe r ce Cue. Uſable, I there be two Exetutoꝛs, and they join in a Receipr, and 
Licom due one Only receives the Boney, as to Creditozs who are to have 
Ore ag khe utmoſt 'Benefit of Law, each is liable fo2 the whole ; tho one 
co Legatees, Executo? alone might give a Difcharge, and the ſoining of the 
| other was unneceſſary z but as to Legatees and thoſe claiming 
EE. — 1h 
Dir a Enter 4 
Receipt is only Batter of Fom; the fubſfantial Þ | 


b. 1 | 
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EXECUTION. 


Ori verſus Vyner. Pal. 1 W. & 1 BR, 


the Writ 


(+) rena Hier Facias all tbe Money is nat levied, 
a0 na mu be returned befoze a ſecond Execution can be taken out, 
return Fieri/ fo? that muſt. be grounded upon the firſt Mrit, and recite 
"AC. a 


8 that all the Boney was nat ievied upon the ſirſt; but if up⸗ 
ere dot. an the firſt all the Boney han been levied, the Writ need not have 
been returned, fo2 no farther Pzocels was neceſſary, © . 
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have Execution in this Caſe without a Scire Facias; wherein this 


one J. A alter 0 
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Difference was taken, viz. Where any new Perſon ig either io | 
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Molay. 4255 Mie Mich: 9 Will It. 8 R. 
we CAN a Heri Facias againſt Warburton, a'Fellots of Wincheſter 


Power to College, the Sheriff returned Clericus Þeneficiatus nullum 
_—— habens laicum feodum. pereupon aFieri Facias De bonis Ectiefiaſti- 


ind Fellows of he © who bent his Bandate to the Marden 
d Fellows of the College to ſequeſter his Salary, and me 
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| might have been granten z faz this bad 

to the Execution, and a Contempt; but being ſeveral Þour 
ter, Curia dubitavit. „ It was agreed, That the Court 
might grant a new Habere facias Palleſhonem, if the firſt-was not 
returned, Gn % N | ; X 


' Perkins verſus Woolaſton. Paſ. 3 Ann. R R. + Mol. Goes 
; 130. 
Wut of Error is @ Sopetſedeas from the Time of the Al- is « Legge 
Kune, and that is Notice of it ſelf ; but if the Deren. en der 
ant,have Notice beloze Allowance, tis fromthe Time of that W. zun to be 
Notre a Superſedeas : But it a Urit of Execution be executed executes) ««/ 
7 72 * Tt ; deten . er 
Otise. 
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(9) 
Mod. Caſes 
433. 
WhereExecu- 
tion is 1 74 


2 * 
5 Seire Fc. 
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"veg n ene e 
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dee Wmoſt” 1 
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21 5195 — 3 Nn uno x 1 40 SIGHT 
1 2 7 Mich-g An. N K. 


34 ga N25 0 3. 09 90. mz 9* 


. out of Se For 6 the Dann daped the 


rds; tb Aujunction 
Paal took out Execution without a scire 


Facias, — as ref ade; 14 
ens 


the bang — 47 the hep e co pede by Writ of Er- 
1 dan been dt £berty-to-take'Execution without a 
Scie Facias. Sed eln 
cute any OE by Viceeomes non miſit breve,. YA Foe 
ee kev le va ined ts the ht tion, * 


Cleik werſus Wichers. Mich. 3 Ann. B R. 


DMINISTRATOR recovered Judgment and ſued out a 
Fieri Facias, and delibered it to the Sheriffthe firſt of Auguſt; 
the Sheriff ſeized the Defendant's Goods, and afterwards, viz. the 


- Ninth of September, the Avminiſtrato2 died; the Sheriff returned, 


That he had ſeized Goods to the UGalue, Sed quod remanent in 


manibus pro deſectu emptorum: And afterwards, viz. the 29th 
ol September, the ſaid Sheriff was removed, and a new She- 


| killt won in. And now the Defendant ſued a Scire Facias againſt 


Fiert Pic 
abates not b 


the old Sheriff, to have his Hoods again; and Judgment being 
| bim in C. B. Erroz was brought here, and objeted fo; 
the Plaintiff in Erroz, That the Execution was abated and no 
Body could perfect it; not the Executo2 of the Adminiſtratoz, be⸗ 
cauſe he came in in auter droit; and the Adminiſtratoz de bonis 
non could not, fo2 he was Paramount z and that this was not 
within the 17 Car. 2. c. 13. fo2 that only regarded Caſes after 
Aer dict. But per Cur. This Scire Facias is not maintainable ; and 
theſe Points were reſolved : 
iſt, That the Plaintiff's Death did not abate the Execution, 
and that the Sheriff, notwithſtanding that, might pꝛoceed in it; 


ebe Plaintiff's becauſe the Sheriff has nothing moze to do with the Plaintiff, 


Death, 


- fo2 the Crit commands him to levy and bzing the Boney into 
"OG which _ Plaintiff's Death does no way-hinder 1 "oof 
z 
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EXECUTION 
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ſides, an Execution is an intire Thing, and cannot be luperſebed 
after tis begun. 

2dly, That the old Sheriff has not only Authboꝛity, but is Sterif thut 
bound and compellable to pzoceed in this Execution x fo2 the ſame — — 
Perſon that begins an Execution, ſhall end it, and & Diſtringas it, che 0c: 
nuper vicecomitem lies. Ok theſe there be two Sozts, one is to eite 
diſtrain the old Sheriff to ſell and bzing in the Boney ; the other 
to (ell and deliver the Money to the new Sheriff to bzing into 
Court: {Uhich pjataly News his Authozity continues by vertue of 
the firſt Writ, Vide Raſt. 164. Theſ. Brev. go. 34 H. 6. 36. 

3dly, That when the Sheriff had ſeized, he was tompellable Seizace di. 
to return his Crit, and made himfelf ltqble dt all Events {As 5; dans, be 
of God excepted) to anſwer the Calue of the Goods agtun { We ITY 
dis Rrtuen. 3 Cro: 390. 1 Cto. 459, and dy the e * 
Noperty Was dibeſted out of the Detendant, and in 8 

4thlp, They hetd Wag the Defendant as 
_ canfe' the Fuente en made „ 


cons wy Per 
. the Sheriff 
8 bis tit: It it be a falſe 


he returns a and Sale, he hos the 
lenser und not „ that does not diſcharge 


Equity of thak 4, that an bonis non ow be 


permitted to perfect an Execution thus Uight now 
comes to im. N n gil 
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Where. 
capable of Clared, That the Defendan 


Expoſition of Words. 
| | Rex wor Bear. Hill. 10 Will II. K A. 


ND. CTMENT fo miking; miting, compoſing and-col- - 
 lefing divers Libels, in uno quorum cantinetur- inter alia 


jut tenorem & ad effetum ſequent: Gan. 5 Not guilty a 
Uervict was fo2 the Ring, and upon à Potion in Arreſt of 
' Judginent,it was bein, That this was a ſetting fozth 


the {Wows of. the Libel : But, bad it been only, continetur 
ad . feaum._. ſequent”, 228.8 woulp not have done; (oz that 
wou _ a in- Cows, but in Senſe and 
ond. 
9 juxta tenorem tmpoits the ſame Wozds, - Tenor is a 
- Tranſcript 02 true Copy, which it cannot be if it differs from the 
Libel. Co. Ent. 116. Reg. 169. a. La Cale. Bll, 33 & 34 
_ Car. 2. B. R. Upt: uy" 2 A 


Wyar aal Aland. Trin. 2 Ann R R. 


A N Action Qui tam was bonght by an Infozmer againd one 
Aland fo taking moze than Statute⸗Intereſt; and he de⸗ 
t Aland had lent to one Nicholſon 
— —2 fo2 ſo long, and that at the Day of Payment it was coz- 

ptiy agreed between them the ſaid Aland and Nicholſon, That 


ken which the (aſp Nicholſon ſhonld give the ſaid Aland 401. pro deferendo 
ſupports the ge dando ulteriorem diem ſolutionis, viz. tiel jour prædicto Aland; 
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whereas Aland was not the Perſon to pay, fo2 it was he that 


ment, 47 — lent the Money; and it was objected, That this was nonlenſical 


and (impoſſible, and that the Statute of Jeofails would not aid a 
penal Infomation : The Counſel of the other Side urged, That 
the Nonſenſe ſhould be rejected, and then the Declaration would 
be ſufficient ; and cited 1 Mod. 42. 2 Saund. 96. 2 Cro. 349. Hall 
and Bonithon. Holt C. J. (Uhere a Batter ſet fozth is = 
matically right, but abſurd in the Senſe and unintelligible, we 

cannot reject ſome Mods to make Senſe of the reſt, but muſt 
take them as they are; fo there is nothing ſo abſurd 02 nonſen- 
ſical, but what by rejeting and omitting may be made Ow f 
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EXTINGUISH MENT. 


but where a Matter is Nonſenſe by being contradictozp andrepug- 
nant to ſomewhat pꝛecedent, there the -pzecedent Matter which 
is Senſe ſhall not be vefeatem hy the | 
but that which is contradictory all be rejected; as in Ejedment 
where the Declaration is of a Demiſe the ſecand of January, and 
that the Defendant Poſtea, ſeil. the firſt of January, ejected him: 
Here the Scilicee map be rejected as being expeſly contrary to the 
Poſtea and the pzecedent Matter. adly, bÞe.ſcemed to hold, That 
an Jnfozmation. upon a Penal Statute by a common Jnfouner, 
was not within the Statutes ok Jeofails, otherwiſe of an n- 
ſomation by a Party grieved, .2dly, Þe held, That the Mom 
Dando was applicable to Nicholſon, and Solutionis ta Aland; fo 


that it-boze this Meaning, vir. for giving a farther Day to Nichol- | 


ſon of Payment to Aland, ſince he Was to, receive, aud the Boney 
was to be paid. to him; and where a Matter is capable of diffe- 
rent Meanings, that ſhall be taken-which will ſuppozt the Decla- 


ration 02 Agreement, and not the other, -which would defeat it. 


powell J. differed as to the firſt Point, and was of Opinion, 


That Moꝛds unneceſſary might-in Conſtrution be omitted oz re- 
jected, tho they are not repugnant o2 contraditozy, but in cæteris 


omnibus agreed with the Chief Juſtice, Adjournatur. 
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Gage or Gray werſia Acton. Hill. 11 Will. III. R R. 
Intr. Fill s W. 3. Rot. 293 or 243. 


fo: Rent incurred in the Life ok the Inteſtate, on a 
Demile by Deed to the Jnteſfate; the Defendant 
*.- plcaded, That the Inteſtate dum ipſa przfat' defen- 


b E B Tagainſt the Adminiſtratrix of het husband foz 60 1. 


deus fols fuit concellit ſe teneri by Bond to her in 2000 1. with 
this Condition indozſed, viz. That in caſe the Dbligo2 and ſhe 
intermarried, and the Mike ſurvived, and the Obligo2 left her che Incec- 


10001, then to be void ; and farther pleads, That they intermar⸗ 


ried ; ſhe ſurvived ; that he did not leave her 1000 l. that ſhe took 


Letters of Adminiſtration; that 2501. came to her Hands, _— 
e 


Repugnancy which follows, 


325 


- 
„ 
9 


Where Non - 
ſenſe ſhall bs 
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EXTING UISHM ENT 


Bond fo pay 
Money afrec 
Marriage be- 
tween Obli. 
gor and Obii. 
gee, the Debt 
is only ſu- 
ſpended by 


marriages 


” 
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26 EXTINGUISHMENT. 


— In | | 3 * 
the retatns/ in part or Sactekütrlen! anv rhat'ths hath not Aﬀets 

ulera. The Painter sranteren. Et per Curt. 
118, Ui inet: wap teratit # Bend Debt dae to humtelk, 
nee e de the dee e 
and thyt the Deane be by- '67 by Deed, he Rents are of equal 
Mature; und avither \isfapetiowr to a Dede Re ' On 
à the other Pane, a Det by Speeiaity is equal; Kit not ſuperiour 
to idem, teresse en Exerutor may plend Payment of one 
Lader, Fan need en gil aiotherz but in 
t tor Ain de Lanfivt pita) there 1s a Bond- Dede due, no) 
vice verfs; Which is all that can be coVetted from 2 Ven. 184. the 

Eaſe objetty. eee 0 AAA 

And Hott E. J. dem, "That the Bony-Debt was extinguiſhed by 


tion made u Lit i; fo? the Condition fs not precedent, no: 
does the Debt rife en 
Debt upon a Bond, ide Platntitk muſt always ſhew the Condition 
bjokenz -whereas M The Defendant craves Oyer and demurs, the 
Platntiff mut have Yiidginent ; fox the Condition is ſu 
and the Obligcor may, if he will, pay the Money due on the Bond 
without regard to the Condition. [ks +71 
I this be a pzeſent Duty, then he held the Intermarriage ex- 
tinguiched it ex conſequenti, fo the Hugband and Tife are one 
Perſon; the Þugband was the Perſon intftled to receive the Mo⸗ 
ney, and that in his own Right ; therefoze he could not at the 
ſame Time be the Perſon hound to pay ; and no Jntention of the 
ET Parties can alter tye Law. : | 
Feme Execu- The Cheif Juſtice admitted, That if a Feme Executrir of an 
dee macries Obligee Matries the Obligdz, that will wozk no Ertingurhment, 
Obligor, oo becauſe the pusband ts to teteſbe it in auter droit; it would be a 
Extioguiſh- Devaſtavit by Conſtrumion of Law, which being a (Urong cannot 
Ante, 306. be; ſo if a Man hath a Term in Right of his Mike, oz as Exe- 
cuto2, and purchaſes the Reverſion, this is no Extinguichment; 
becauſe he hath the Term in one Right, and the Reverſion in 
another. In that Caſe the Difference of the Rights hinders an 


_ Extinguiſhment, betaule a third Perſon is concerned and may be 


prejudiced, which cannot be by gt in Law. 
Allo he admitted, ik one promiſes a Feme Sole, in Conſideration 
that the will marry him, he will leave her fo much in Caſe ſhe ſur- 
vive, oz covenaiits in the lame Manner, that is goon; becauſe 
Hasb=od my tho the Covenantoz and Covenantee be pyeſent, yet thep raiſe no 
releaſe Duty pʒeſent Duty, but only a future Debt upon Contingency, which 
Tobin, Cannot happen during the Covertare ; and this is precedent tothe 
may accrue Duty, and mult be ſpecially declared upon. 


och: Wife Ally he ſaid, That where the Kutte hath any Kight o2 Duty, 


Covenure ; Which by Poſibflity may happen oz nccrew during the Coverture, 
otherwiſe the husband may by Releaſe diſcharge it; but where the _ 
0 | 


— 


che Aer retage, betauſe it way a preſent Debt, and the Condi. 
Event dt that : Jf ft were, then in 
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15 Irelpaſs the Defendant 4s Babe 5 adit 


And Holt C. 
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Fairs Markets, a and Tolls. ä 
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__ a Right oꝛ Duty, which by no Pollibility can acttem rew to her 
during Coverture, the Þugdand cannot releaſe it. 

But Gould and Turton, Juſtices, were againſt the Chief Juſtice, 
_ 3 wars cw the BY — — 5 TR — 
the was 0 uke 7. pa 
during the Coverture, dat 825 ontingency; ſo that 
if the 5 eme dum um fla had releaſed all Demands, the Debt hay 


not been 2 Cro. 170. 1 Sid. $8, 5 Co. 70. b. 
1 „ Hetl. 12. Noy 26. Hutt. 17. Hob. 216. 


371, 26 b. bK Ya WY 136. 1 Inſt. 264. h. 
b. rt 1 K dj * Rolfs 996. Lelv. 
7 5. bein. 99. 2 Cro. 222. 
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border, Caſe, Trin. 9 Ant W i | 3 


within the Diſtrict of White Chapel, la a Diftreſs of 3 5. 4. d. 25 
fo2 not uſing . marked accozding to the Standard can 9idrain 


ok the Exchequer. Demarrer, Sir Peter King pro <= Offcio, 
Det. urged, this Tel "5th gurhozty given by 14E. 3..c. 12: 5k + 2. — 1 


ſures ? 

That the 121 1 Market colitd not babe Power tb 
eltreat Fines and Amerciaments, otherctviſe than as a Franchiſe”; 
and it is moze reaſonable the Clerk could bring the Standard 
with him, than that the People ſhould follow * 9 attend at a 
Place out of the Barket. 
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VI. 


claration That 

. 
defunet . and upon Demurrer 
zz. Quidem, being admitted to 


no DHS on 


Redwood e Hill, 8 win Ir B M Ine 
Trin. 8 Will. III. Rox. 645. 


mt, and on a 
and inſiſted 


Ts 

does mane res b 
EE * 
| be bot üben 


Dillon 4 Hamer Trin. 2 Ann. B. R. 


3.) N an Aion againſt an Attomey, be pleaded, That he was an 
Neg» | qgttomey of the Court of Common Pleas, Et quod nullus hu- 

— juſmodi Attornatus non debet implacitari, &c. Et per Cur. Two 
oor be cake» Negatives may be conſtrued as a Negative in Gzants, but not in 
10: Negative. Pt, £02 they are to be in Latin, and muſt bg confirued as La. 
| tin ought to be, and in that reſpect this Pl is rather a Dil 
claimer than a Claim of Pzivilege, Sed Vide Pollex. 652. 


I Failure 


| 
) 
| 
, 


lenden, and after that, but bel 
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Failer of Record. 


ne cr. Hill, 2 Ann. B.R. 
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Diſcontinu- 
ance, afrer 
Nul ticl Re- 
cord replied, 
will noe 
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% otherwiſe of 
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od, the Judgment is reverſed on a Carit of. Erroz, that Re 

avoids the Recon ab initio, and it is a Defecit de Re- 
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| — Collington. Mich. 3 W. & M. BI 
(1) nx Plaintitt bought an Action upun a Quantum menit 


— 9 og . ogarnit the D efendant, foz that be at bis Requeſt had 
meruit lies ſerven, him as a Commiſſioner in a certain Commiſion 
for ſerving dont dk the 


chequer, diretted to him and other 
SO | Examination nn . 8, lot 


Reward fo2 the Service, no ze than u Shertff 02. Ballif; ec 
non allocatur ; Fo? be is appointed 10 the 1 ok the 
Party, who oughe to pap W 


Goſlin werfur liſon. El ; W. & M B.R. 


8 6 2 = PROHIBITION was payed and 1 to ſtay a Suit in 
32 to 1 the Archdeacon of Litch fields Court againſt Church-war- 


| Kar or Fes dens, fo2 a Fee oz ſwearing them and taking their Pꝛeſent 


Church-war- ments 3 and Sir James Mountague came afterwards to diſcharge 


_ the Rule, but was over-ruled : G. Acherly on the other Side in 


ſiſted, that no Fees could be due but by Cuſtom oz lo: Wozk 
"ns in which Cale a Quantum * 


Heſcotrs Cope Mich's w. & M. B. R 


- vas A N Under⸗ Sheriff refuſed to execute a Capias * ſatisfacien- 


en dum till he had his Fees. And upon Motion againſt him, 
8 the Court ſaid, That the tiff might bzing an Action againſt 
gil be bee li, bim ko; not doing his Onty;.02 might pay him his Fees, and 
Fees. then indi him bor Extottion. Noy 75. * pl. 5. 
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nk Hatte dn en Ecxieſioteal Court 1ibelley toy (19) 
A., Sete ee v:p2oceeved ro Etromanailtation ? dende 


Spiritus 


— —— ſuggeſted, that the Office of Regiſter was Court cn e 


a Cp ba Ken end mobed d fo} 6 e 5: ſos there for 


their 
rite merdle; [o8 if the DU U x” ter uc bing 8 
an afile; fh Denial of zuſt res is a Diietiin. Atanother Day Deal wi 
. ecken tet adibe e Rule: pe mne e 
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8 «PEA 


the 


G1 + r Auch r Ain K R. 


IEFORD was libelled againſt in the Eccleſiaſtical Court 30 f Pes 

n 50 n Motion a Pꝛohihition was granted, is che Eccle- 

kor tio Court has a Power to eſtabliſh Fees ; the Judge of a d. cg 

Court may think them reaſonable, but that is not binding: But f Ned. 238. 
if on a Quantum meruit, a Jury think them reaſonable, then they 

become 2 Fees. Vide Hard. 351. 


> 
4 


Tyſon oſs Packe. Mich. 4 Ann. B. R. 


HE Sheriff having eretuutp an Elegit, an Action; . e 
F 8 Debe bi) dE Fees : Anh tt was onjected, hat this was excatng an 
not within the Stdtate, that the Exeturfon is wt compleat, and a 


the Plaintiff cannot enter, but muſt bzing hs Ejectment. Holt 


E. J ſaid; There waothe ſame Rien , Kees e eteclitthcgan 
Elegit as an Extent. den aw Elcgit the Sheriff remurins, that Vide Ae 
be has token an Juquiſition,- extended the Lands, avid delveten _ | 
them to: the Plaintif ; and there is a Liberare in tht — Hr r 
the Writ of Elegit, an the Plaintiff on this Returi may 5 
fox by the Retura. he-decomes Tenant by Elegit, and —— 
tain; an Ejecment, aud aſſign — the La dy 
the Defendant's: contiuning in'Pofſeton.after the Kotars of — 
Wie, turns the 1 SCiate to a Right, and therefoze;he muff 
enter to align, The Txecutton is compleat and perfect ; EP | 
efng 


—— 


is no Reaſon; t in Caſe ot an Extent 
upon a Statute where the Liberate is diſtinct, he. cannot ex by 
Foteez tis true, he may without Forte; and ſa he may 
And Powell ſat, That Extent generally is the Mom of the Sta. 
tute of N and that an Extent nnn an.Engir:/was ai: Ertent 
F 3 
een NN 1 ; UM” Nb! nm 
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"moon A. .the Burder of b Coo 1 
| =. and alſo agatnft B. nt A oy the Puader John © oper 
- killed, they — K Seas E. being arraigned upon 


are all Prin- . 
_— in the 


this Indikment pleaded. Not gullty 
appeared, Tha the Perſon fiain 
cution of bis Office with divers 


Fences Incloflures 335 
tles; That this Alray continued an Pour alter, till in tbe 
End one . of: the Conffables, viz. the ſaid john Cooper, was 


G . 


0 


Adi, Jf a Pan begins 8 Riot, as in this Cale, and t 
* Riot continue, and an cer is killed, he that began the Riot, 
os Reno ne 


TT : * 


Fences, Incloſures. 


Starr verſus Rookesby. Mich. 9 Ann. B. R. 


| 23 | Ci pe ſuſ⸗ 
RROR was bzought on a Judgment by Default in C. B. fin a 
in an Aﬀton on the Caſe, wherein the Plaintiff-declared, cen the 
that he was poſſefſed of a Cloſe adjoining to the Defen- Plainciff”s 
 dant's, and that the Tenants and Occupiers of that 50 Cg, 
Cloſe had Time out of Mind made and repaired the Fence. be# to be out of 
tween the Plaintiff's and Defendant's Cloſe, and that foz mant e 
of Repair the Defendant's Cattle came into the Plaintiff's Cloſe, Janes Corrie 
&c, Et per Cur. | entred Plain. 
it, Either Treſpaſs oz Caſe lies; Treſpaſs, becauſe it was the 25,0" 
Plaintiff's Gzound and not the Defendant's; and Caſe, becauſe Where 
the firſt Mrong was a Nonfeazance and Neglet to repair, and Charge »- 
that Omifſion is the Gift of the Ackion; and the Treſpaſs is only m—_ Right * 
conſequential Damage. | lid on Own. 
2dly, This is a Charge upon the Defendant againſt common plagte nz 
Right; fo2 the Law bounds every PYsn's Pꝛoperty, and is his make Title; 
Fence, and this is obliging another to make a Fence fo? him. 254 » Pre. 


ſcription is 


3dIy, ſufficient. 


336 


Fences : Incloſures. i 


———__ 


Poſt 360. 


3dly, That where 


a"Charge.is impoſed. on another, and that 


againſt common Right, ann the Charge is lad on him as-Own: 

er of the Soil, oz. Tertenant, the Plaintiff in his Declaration 

5 Mod. 313. muft make himſelf a good Title; but where he veclares again 

the Defendant as a Mtong doet only, and not as Terfenant, 
tis ſufficient that the-Plaintiff declares on bis Poſſeon. 

Athly, That the Plaintiff has made Himſelf. a ſufficient Title 

in this Declaration; by chewing the Defendant bound to this 


Charge by Puſcription; Which © 1s. (ſufficiently al- 

- Preſcription levged ; fo by Tenentes is meant Dwners of the Fee⸗lumple, 
in Tenentes And by Occupatores, thoſt that camei unbet ten That Tenentes 
& Occupato- 1g (0 taken, appears by the Writ de Curia Caudenda 5 whith is 


a Urit 'ofRight, and lios only n aTenant'in Fee; and as 


this is a Chatge upon the Land, which runs with it, there is 


vid. Hern 2 good Reaſon why every Occuplec Gould be bound. And it 


Raſt. 621,622. 
21 H 6.3. 
Raym-. 192. 

2 Cro. 665. 


ts ſufficient fo: the Plaintiff to charge the Tenentes and Oc- 
cupatores; becauſe it is impoſſibie that he who is a Stranger, 
ſhould be able to know: and ſet koch their particular Eſtates, 


Cie 4. Titles and Intereſts; but the Prelcription is annexed to the Je- 


o. 445. 
2 Rolls R. 285. 


Dy. 75. 


nentes, i. e. CTenants of the Fee: Pet on a Traverſe of the 


Preeſeription it would be good Evidence that the Tenants fo? 
Pears have from Time* to Time fenced and repatred, koz per- 
haps the Eſfate has not ſince Time of Memo been in the adual 


Dccupatton of the very Dwner of the Fee. The Judgment was 
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Vinchurch werfen Belwood. Pal. 4 W. & M. R K. 


Ee 


cn. was. 0zought here, and Exception 


only 
it was l. 


oF 


4 Rac. 74, 2-4 ran a 1! 6-214) 
P' os being bwugbt in B. N. gt a Fine in C. B the Fine ( 


was affirmed; and nom a of Erro, coram vobis reſi. Show. 345. 


was taken, That-the-Wrie fo be. o. 
lies in'this/Caſe, becauſe «ll . 
ved inte thin Count. And once of » 
in'the Exchequer-Chamber, 

if the-Cartt abates; no 
RICE. 7 I agen 
ly a Tranſcript —— My 
* allirm 02 to reverſe. It was 

; ad- 


0 abate, fo; that no ſuch Eurit 
Tranſcript of the Fine is remo 
kened ta the Caſes ot Etro 
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— — Inn nnd 
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2 242. admitted, that a Tranſcript of the Reco | of a Fine is only 
Poſt, pl. 6. 7 becauſe upon Judgment of Reverſal a Certiorari goeg 
02 the very Foot of the Fine, and it is cancelled. But notwith. 


the 
| Candig that the Court ho, rt is reſiden. lay. 
| pp ATTN 


Symonds = 3 Hill. N. & M. Rot. 743. 


(3) N — A Special dran was 
d Ns 
A. Tenant in Pears, 


Tail, Remain» COMIENCE at 


der to A. in Iſſue; n 
Lebst Je 8 
before Oott- | ehe-Remativer tk Fox e tharge 
and db 1s PE 


levies s Fine, GEUIREAN: > with 


8 25 
bers 


9 
Dagegen eee ess ee e 
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TS 


Ik there be Tenant foz Life, Keverffor''to 
2 3 _—_— Tenant 

everſign join in a. Fine, the | take. 
but that 3 
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ene, in uin in 
« <6 IV T1006 21 34 63004 47 Rund, 1 031 | | 


HER Curiam, The Court will not reverſe a Fine without a ( 
Scire Facias teturned againſt the Certenants; fo2 the Conu- 2» Ecror to. 
. ſees ate but nominal Pertons: And tho' it was otherwiſe in the $:ice Facies 
P2ecedent in Co. Ent. and Hern g Plead. 275. and the Lam perhaps =» go . 
does not ſtrictly require it, pet the Courſe of the Court does. 


Hunt verſus Bourne. Hill. 1 Ann. B. R. 


IN Ejeftment in C. B. the Jurꝝ found a Special Uerdict; That the . , 
1 Lands in Queſtion were holden'of the Banoz'of Wormelow, ' 777 
which is de antiquo dominico:Coronzx' Domini Regis & Anteceſſo- 
rum ſuorum, impleanable in the Court of the Hanoz per par- 
vum breve de recto clauſo coram Seneſchallo ſectatoribus R 
Domeſmen ejuſdem Manerii five eorum locum tenen. & Attornat, N 
and that upon Writs of Right:clofe! Fines have been Time out | 

ol Mind levied and leviable-in/the ſame Court: Chat Thomas 
Guillym, was ſeiſed in Call of the ſald Lands, and being lo ſeiſe?ss 

236 May, 22 Car. 1. a- Fine was levied in the ſaid Court Secun- 
dum conſuetud. prædict. befoze A. B. locum tenen. WI Helmi 
Kyrle Seneſchalli & R. Attornat. J. S. & W. Attornat. J. N. 
adtunc.SeQator, & Domeſmen. ejuſdem Cur' ;. by which Fine the 
(ald Thomas Guillym conceſſit tenementa prædict. to one Nurſe 

ee Life, rending Rent, &c. Then the Fine was ſet fozth in 

hc verba, and it appeared to de levied'befoze the Attozneys of 

the Suitozs,' in placito conventionis ſecundum conſuetudinem 

Manerii come ceo que il ad de ſon done, with CUarratry.' Then 

thep kaund that the ſafſd Lands were not accuſtomably/letten, 

and that this was not the ancient, Rent; That Nurſe entered, 

and afterwards, 24 Car. 1. the ſaid Thomas Guillym and his 

Ute ſebied a Fine with Matrantp, to the Ale of the pusband 

and his Heirs; Chat atterwards, the ſame Peat, the ſaid Tho- 

mas Guillym batgained and ſald the ſad Lands to Paine and 

his peirs, under whom the Defendant claimed; Chat afterw ars 

releated to Paine, and that Paiue died in 1661. Chat Guiym 

died in 663; That thirty Pears: afterwarvs, viz. 1693. Norſe 6 

died: and whether the Entry of; Richard Guillym, Gꝛandſon and 

heit in Tail of Thomas the Conuſoz of both Fines be lawful up⸗ 

on the Purchaſoz, was the Queſtion, which in C. B. was detec- 

mined in the Iffimative; and Richard had Judgment; and now 

upon a; Writ. of Erroz in B. R. that Judgment was affirmed per 

totam-Curiam ſeriatim after many arguments at Bar. And theſe 

Points: were reſol ved rn 

2 fr 2 | iſt, 


* = 
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PFAED EXE EO” / 


P 


ll. ee tt 


* 3 2dly, That a 


ſuch. * 


TT 


ten th. 


-rſf, That Tenant in Tail of Ancient Demeſne Lands may 
levy a Fine of thoſe Lands in the Court of Ancient Demeſne, 
although it be no Court of Recozd, becauſe it is but agreable 
to the Power of&that Court, in like Jnſfances ; fo they map 

Mic: ioin's  P20Ceed to try the Miſe joined in a Writ of Right-cloſe, which 
in Wrie of is of a higher Mature than a Fine. Dy. 111. pl. 47. Uhereag 


- Righr may be in all other inkeria Courts on the Miſe joftied, the Cauſe muf 


2 char e removed into C. B. by Recordari. F. N. B. r2. And the 18 E. 1. 


are not, but reverſible by CUrit 
under a double Diſadvantage, 
of the Land any where ff not in 
3 whereas that which is their 


be leviedin 0} in any real Aﬀion, but 
aoy_ccal z and that the common'Writ of Covertant on which a Fine is le- 
che Wric of died, is not a perſonal but a real action; foz tho' it is to have 
Covenant on Damages 02 a Breach of Covenant, as in perſonal Aﬀxfons, yt 
which; g * ft is to have an Execution and Perfoumance of the Covenants. 
' Vide 3 Co. 39. F. N. Br. 146. f. 2 Inſt. 514. 1 And. 71. Kel. 
90. b. 4 Inſt. 207. Bas 
Fine in An. 3DIp, That a Fine levied in the Court of Ancient Demeſne 


" cient D- map wozk'a Diſcontinuance, tho the Court is not a Court of 


meſne works Rete; fox the Diſcontinuance is, becauſe rhe Freehold is reco- 
ance, but no bed in the Action ; fo2 every Recoverer recovereth a Fee-ſimple, 
Bar. and a Recovery of a Fee-ſimple muſt won a Diſcontinuante; and 

| if this be allowed to be a Fine, in conſequence it ought to have the 
Effect of Fines. But nota, Tho ſuch Fine be a Diſcontinuance, 
it is not a Bar to the Intatl; foz it is by the 4th of Hen. 7. 
that a Fine with Pꝛoclamations ball bar an Effate Tail, and no 
; Fine but a Fine with Proclamations is within that Statute, no? 
why Fine can bar an Eſtfate-Tail. And the Court denied a Fine to be a 
ment of f, Feofiment of Rerom, and ſaid it was impoperly ſo called, but 
cord. that the Meaning was, That it had the Effects of a Feoffftent to 
| ſome purpoſes, if he that levied the Fine was ſeiſed of the Fere- 

hold at the Time of the Fine levied. £6 354 


; Fine far co.  4thip, That a Fine ſur conuſance de droit come ceo que il a 


ouſance, & e. de ſon done generally implies a Fee-ſimple-; but it is only by 
e e Implication, and therefoze there is no Repugnancy to limit an 
fmple, bye Eſtate to: Life to the Conuſee ; fo2 the pzecedent Donation oz 


qualified to a 


particular 
Eſtate. 


that may be Feoffment which is ſuppoſed might be fo; Life only, oz in Taff, 
2 | and 


1233. 


pany 
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eee Ve WAS »« noe 


OS 3a 30S 


OS. © * 


and the general Jntendment of the Conuſans may be qualified by | 
an Expꝛeſs Limitation. Vide 41 E. 3. 14. Cv. Lit. 9. b. | 

5thiy, That the Suitozs, who are Jug might of by at- | 
tozney, becauſe it is a part of their Service, ratione tenuræ, and | 
they are Judges quatenus Tenants.” Quilibet libet homo qui 4 | 
ſectam debet libere poſſit facere Attornatum ſuum ad ſectam ſuam 

ſe faciend. Stat. Merton c. 10. And this is Part ot his Suit. 

ide 2 Inſt. 225. F. N. B. 25. 156. 3 4 

There was another Point in this Caſe, viz. Mhether it ap- 
peared by the Aervict that the Jſſue in Tail was barred of his 
Formedon by 21 Jac. 1. and if ſo, Whether he had loſt his Right 
of Entry alſo. But foz the Reſolution of that, vide this Caſe, rod, 4:4. 
Title Limitations. | © att | 


Fazacharly werſus Baldo. Trin. 3 Ann. B. R. 


UE Hole, C. J. If a TUrit of Erroz be bzought in B. R. to (6) 
teverſe a Fine levied in C. B. the very Recow of the Fine —— XI 
it ſelf is never removed: hither, but. only a Tranſcript of it: of Fine ©. 
But if-this Court adjudge it erroneous, then a Certiorari goeg 29%: ooly « 
to the Chirographer ta certify the very Fine, and when it comeg "0 


Lloyd verſus / iſcount Say and Seal. Mich. 10 Ann. B. R. 


A Fine was thus ; Hzc eſt finalis Concordia facta in Cur. Re- (5) 
gis apud Weſtm. a die Sancti Michaelis in tres ſeptima' Fine is of the 
Anno decimo Willielmi tertii coram Thom. Trevor, &c. & Poſtea "bow 9s 
in Craft. Sanctæ Trinitat. 1 Aunæ conceſſ. & recordat. coram ejuſ. made. 
dem Juſticiar' ; la that the Cancom of the Fine was of one Term, Are, 209: 
and the Recordat. of another Term following ; and therefoze the 

Queſtion was, Of which Term this ſhould be ſaid to be a com- 

pleat Fine? Per Cur. *Tis a Fine that Term when the Concoꝛd 

was made, and of which the Writ of Covenant was returnable, 

ko; the Concordia facta in Curia, is the compleat Fine; the Con- 

ceſſit recordat', is the Leave of the Court to inrol it. 6 Co. 68. 

Hob. 330. 2 Ven. 47. 


FB O R G E hs v. 


Dominus Rex verſas s Stocker. Mich. 7 Will III. B. R. 


(1) = N Indictment, fox that the Defendant fabricavit ſeu 
en fabricari cauſavit a Bill of Loading, was held naught 
3 upon Demurrer; ko an Indidment ought to be certain 
— il / and poſitive. Co. Ent. 477. 1 Sid. 134 2 Cro 345. 


in Indit= 2 Ro. 272. cont. 2 Ro. 82. 


ment - 


83855 Domina Regina verſus King Hill. x Ann. R K. 


For gi SRD IGTNENT fo: fozging Salas cap Obligato- | 


2 rium of J. 8. — oppo it thou be Scriptum, purpofting 
— nog a riting . J. S. Sed non allocatur, Foz the 
5th of Eliz. c. 115 mentions falſe W as wel as falſe 


* | INI ; A 


Domina Regina Verſus Swich. ace 98 B. R. 


Fa. | 


"22 DICTMENT in fopgitig a Deed of alignment of a Leaſe 
Ree” » 1 ſigned wir the Bark of one Goddard, cyjus tenor ſequitur, 
Deed with ſet not down the Mark as in the Alugument; and this was 
J la objected, foz that withour 1 {t covld'not be # Forgrry: ; fed non 
need not be Alloca nr: 155 
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Franchiſes Liberties Kc. 


511 - 4 8 7 £144 1299.1 . — 4654 
dg 72 Re or: 4 2 Lehle Trin. 1 en B. R. 
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leſs. the 
os 


Chapter 


| a. Gone ad Sir of Ou 
In 1, Ann. BK; | 


— ptontos Gat ln ic (4), 
Chancellors — — — — Dai: 
Beer and falſe 9 


nor within 
51 5 72 | 
5 Mod. 4. | Was not he 
1 Lut. 487 bited-by 9 — 
Patter 


but on the Kigbt of the Play, 'whieh e a.colla 
' BJ CITE rener ? e IL BW HL Wl 


CY 


* enn A 
Huſſey verſus Jacob. Mick 8 Will. Tit. R 
4% TA Chandois loſt Money at Play. to-Hufſey, and 


* gave him a Bill foꝛ it on Jacob, who accepted it, and al- 
Weine tall terwatdg refuſed to pay; and now an Iifumplit was bzought 


on » Bill for ggainſt Jacob, and he pleaded the 16 Car. 2. c. 7. To which it 


Money.won Wan dewurten: And t, tt wes objetted, That this amounted to 
r the general Iſſue : Sed Curia contra ; fo where the Batter of 
otherwiſe of the Plena conteſſes the Cauſe of Aton, but avons it, the Defen- 
en Tndorſee. ant map plead ſpetialiy, tho be mipbt have given it in Evi. 


dente; otherwiſe. where the Matter ot the Plea does not avoid 


where Mit but deny. 3 Cro. 871. Second Dbjections This is out of the 


ter amoune- Statute, becauſe the Nature of the Duty is altered, and a new 
ing _ ge. Contract: created by the Acceptance, which is the Gzound bf this 
may be plead- Amun: Sed non allocatur so tho! this is a kindof new Contra, 
ed ſpecially- pet all is founded on the illegal and toztious Winning; and only 


ſecures the Payment ot that Monep, and therefoze tis within the 


Statute, the Plaintiff being p2ivy to the firſt Wrong ; but if Hu 
ſey the Plaintiff had aſſigned this to a Stranger bona fide upon 
good Conſideration, he had not been within the Statute, fo; he 
was not p2:vp to the Tozt, but an honeſt Creditoz. 


- 


N. B. Holt C. J. put theſe Caſes, A. loſes 1001. to C. and A. 


and B. become bound to C. foz the Monep, the Bond fs void 
as to both: J know but one Caſe where it ſhall not be vofd, which 
bas been adjudged both on the Statute of Gaming and Alurp; if 
A. wing 1001. of B. and fo2 a Debt which A. owes C. he appoints 
B. to give C. a Bond, tis good: C. is an innocent Perſon ; and 
'twill be the lame Thing, if A. be bound with him. . 

4 no- 


the Statute, ko; 'twas not en the Thanre of the 
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ls be 1 —— 1 | B — 72 * 
T Play H. may loſe 100 . to ghe, and u00 L. td another, ©. ( J. 
'K upon Tick, becauſe it is a ſeveral Contract; otherwiſe if it Ser Com 
were a joint Contra. It was held in the Caſe of Danvers and 
Thiſtleworth, That if H. loſes 2000 l. in ready Money, and af- 
terwards loſes 1001. moze, fo2 which he gives his Note, the 
Note is good, but all beyoud it is void, Fer Holt C 4. 


Dickſon verſus Pawlett. Mich. 13 Will. III. B. R. 
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» and join in. 
'Same, they at 


of the 


| | Keb. 672 
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Tilſden verſus Palfriman. Mich. 3 Ann. B R. 
F one be in Cuſtod. Marr. the Way to charge him with an Courſe of 
ation is thus, viz. Jn Term-time the Plaintiff muſt file a <Þ"0"s * 


Bill againſt bim, and deliver a Declaration to the Turnkey, Canody wich 
and then he ſhall lie two Terms befoze he ſhall be diſcharg- = Addon. 


- ed, eben on Common Bail; but if it be in Uacation, then the 


Plaintiffmuſt go to the Barſhal's Book in the Office and make an 
Entry quod remanet in Cuſtodia ad ſectam, &c. and this is ſuffi- 


cient to charge him, p2ovided he be then in actual Cuſtody ; foz if 
he be out of, Gaol, then he may be arreſted. Per Cur. 
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Gama lo weh jw. KMII 
" NiTtblpaſis quogdiNoa cul. was pleavev, and the Vi & Ar- 


mis 5 other Part of the 
uf Meh ers * e te Roar 
r; 


. was an En. 
the Demurrer; 


N — took Judg: 
4 2 — th ideation was found by 
- . 
ett K Lands, gra c ” 
. pad e a n 
Win atozs "and ares 0 000 all (ritings- relating to the 
Pꝛemiſſes, Habendum fo-the Gzantee, his Executo2s, & c. after 
dhe Dent of the Gꝛantoꝛ and his Cite 10 the Reſidue of the 
Term of 1000 Pears, | 
Per Holt C. I. Jt a Termo grants the Land, the Gzantee is 
but Tenant at Mill; fo2 it does not appear that the Gzanto2 meant 
to paſs his whole Intereſt, and this is enough to ſatisfie the 
Gant ; but if a Termo? deviſes the Land, all his Term paſſes; 
fo? the Dedilee cannot be Tenant at Mill, becauſe the Oeviſo2 
muſt die befoze the Debile tan take Effect, and one cannot be 
Tenant at Mill to a dead an: Alſo he agreed the Moꝛd Leaſe 
worry paſs the Term, but here tis the recited Leaſe, which 
an ſignifie na Irry tarp eoc Agr prong bg the Haben- 
5 void; alicer had it been a Oꝛant of the Term, habendum al 
tte bis aun bis (Wife's Deteale, kon there the Habendum thould 
be rejected. as tepugnant, and that being Tejewed, there would be 
| ite ec es to paſs the Eftate ; but here was nothing 
inthe Þ that could pals the Term. And as to the Jſſue on 
the Vi & Armis, on which nothing was found, he held that 
was only Fon, aud that not finding Damages on the Demurrer, 
was helped by the Non Prof. entered as to them. And Judg- 
ment was given fo2 the Plaintiff, and upon that Judgment . 
TUrit of Erroz byought in the Exchequer Chamber, where it 
bas reverſed ; ; and the Court there held, That by the Gant ol 
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the Lands in the Pꝛemiſſes to the Gzantee, his Executoꝛs, Ad- 

minlſtratoꝛs and Afigns, the whole Term ok 1000 Pears was 
transferred; and ſince by the Pꝛemiſſes the whole Term paſled 
preſently, but by the Habendum not till after the Death of the 
Gꝛantoꝛ and his Mike, ex conſequenti the Habendum was repug: 
nant to the P2emiſſes, and void. And in Trinity-Term, 
6 W. & M. the Judgment of the Exchequer-Chamber was affirm- 
ed in the Þouſe.of Peers. 

N. B. Jn this Caſe aDifference was taken between the Opinion | 
of a Gzant and a Devile ; if A. grants to B. generally, the Term 
is in him only at the Nlill of A. but ſuch a Deviſe paſies the whole | Bo 
Term to B. elſe he would have nothing; fo2 ſhould it be like a 
Gzant at Will only, then the Mill could not commence till the 
Death at A. nnen. it would be mm as bow Death, - 
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Dominus Rex 2 3 and Roe Tin. 


7 Will. III. B. R. 


ene Keeper of Newgate, ff («) 
was return d, That the Defendants were committed by ad 7% 
PM:. Secretary Trumball fo High Treaſon in afding for Treaſon, 


Sir james Montgomery to eſcape, who was committed to in 2 the 


the Cuſtody 00 a'Yeſſenger foz Gulpicion/ of Þigh Treaſon. And ==e* H. 


upon Exceptions-taken to the Return, the Court hemd, xt, That bor Treavoo, 


- Secretaries of State might commit as Conſervatozs of the Peace . . 


did at Common Lam, and that it was incident ta the Office, as it £2 fr nich 


is to the Dffice ot Juſtices of Peace, who are not authozized by H. was com- 
any erpzeſs CUo2ds in their Commiſſion to that purpoſe, but do it ere we. 
ratione Officii. Vide 1 And: 297. 2 Leon. 175; 2dly, That the 
Commitment ot Sir James Montgomery to à Meſſenger, was 

good, and a lawful-Cuſtody, faz they would intend it oniy in der 

to carry him to Gaal. and Holt C. J. ſaid it had been hein by 


Hale C. J. That (f a Juſtice of Peace direct a Mlarrant to an 


particular pꝛidate Perſon, he might execute it; and ſuppoſing te 
Commitment ought to habe deen to the'County:Gaol; vet the 
Want ot that would not maue the Matrant void. zuüly, Chat 
Sir James Montgomery's Treaſon ought to have been inlerted in 
the Uarrant, with an Allegation, That Sir James did the Fact z 


becauſe the Defendants, by bzeaking the Pziſon, are gullty of 
ihe _ — /Treaſon and Offence ; and fo} this Cauſe they 
e . 


Py 2 Be. 


38 labeas Corpus. 


Bechell's Cafe. Trin. 7 Will. III. B. R. 

(2) 2 Defendant being indicted fo2 buying and ſellimg of old 
er Money was convited at the Old Baily, and fined 1001, 
If Comnvit- Aud 110 un u Habeas Corpus Direrted to the Keeper of Newgate, 
cution by fyas returned, that he was committed by Oer of the Court of 
CourtofOyer Seon at the” Old Baily to hn Tiiſtoby, tenor cajus Ordinis 
be wrong in ſtequitur” in bec verba, viz. Willielmus |  convitns, &c. 
_ only, ideo cotifideratum eſt, That he be fined 10001. & quod ibidem 
cies, vz in Cuſtodia of the Reeper' of Newgate in Gaola remaneat 
ed —— ſub r — — 2272 8 * 
ricofEreor It; Becauſe it was not to the Sheriff, who is the legal and 
commitment immediate Officer to every Court of Oyer and Terminer. adly, Be: 
oughe ro be cqufe the Mod Committitur is neceſſary to the Fon of a legal 


Fol % = Commitment. 
| Then the Queſtion was, Whether he coum be diſchacged 
Et per Cur. Befoze Buſhel's Caſe no Ban was ever by Habcas 
Corpus without Writ of Erro?, delivered from a Commitment of 
a Court of Oyer aud Terminer ; but this Commitment was not 
cauſvleſs : Where a Commitment was without Cauſe, a Pziſoner 
may be delivered by Habeas Corpus; but where there appears to 
be good Cauſe, and a Defect only in the Fozm of Commitment, 
; * as tn this Caſe, be ought not ta be Micha sss. 
en to the other z they ſaid, that the the Commit 
10 ic>nels to be ta the ' Sheri; pet a Gaoler is a 
=> zb Law, aid bis Cuſiodp in the Cuſtody of the 
"Sheriff tu many Purpoſes ; therefoze let bim wing bis Curtt of 

Etta, foe wwe will not-niſeharge-bkm-on the Havcas Corpus. | 


: % 
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Bracy's Caſe. Mich. 8 Will. III. B. R. 
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„ ind being committed by. Commitioners ot Bankeipe, 


r CTR” ET UL RAT 


— 
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5 Mod. 308. bought a Habeas Corpus, 'whetron the Commitment was re; 
b Commit. turn'd, and this Extention tauben, that it ung, That be be com- 
ſioners of mitted to Priſon, there to remain till he conform. himſelf to our | 
bankrupt rill Authority: The Cate mas, That be refus'd to-anſwer to ſuch t 
dant conform Questions and  Unterrogatoxes, as they pu te bim relating h 
co their Au. tu the Banbrupt s Effate. And the Statute impomers the Com⸗ ff 


Por vi 7 miiffloners to commit in that Caſe till he ſubmit himſelf to be by 
olt, I. 2 l 
| them examined. And the Court held the Ioꝛd conform inſtead 
of the Mam ſubmit: to be well enough; becanſe-it was of the „ 
fame Senſe; but becaule the Commiſſioners had other Anthozities # 
beſides that of examining, and it did not appear-but it might re- 
; -1 ; nie 


A 1 


88882 72 


| guter a Submillon to them in other Reſpets, and fo2 that all 


— 
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— 


Powers given in Reſtraint of Ry muſt be ſtrictly purſued, 
and in this Caſe they had but a ſpecial Authozity, and muſt not 
exceed it, they held the Return naught. 


Auommus. Hill, 8 Will. III. b . 
Ir the Chief Julkice of the Kftig's Bench commit one to the 


T 0 
I Sarkhal by dis Warrant, he ought not ko de bought to the Seri 
Bar dy Rule, but dy Hatieas Corpus Per Holt C. 1. 2 Nr 
PON a Habezs Cotpus direited to the Keeper of Newgate, « 5 
u to bzing up the Body of Clerk, it was returned, Chit! in 122 


London there are Companies, ſome Freemen of thoſe Compa- ROD, 


ate, until be ſhould ments by 
to take upon him thr. Dfiice 10 Liverp- ne cker 

man; and it was tested. err properOficer 

iff, Chat the Court of King's Bench takes Notice of a Live- | 
mam, and the Raturt or bis Office, and chax he, who. comes futo 
a Company, agrees to intibent Charges aun Duties; and it wag 
adtitted, a Copoafion might have a Powee to commit by Cu- 
om, he nos by a Charter oz By-Lai.. 

2vlp; They held that they contd'not take Notice, that the Keep- 
er of Newgate was un Officer of the City of London, and th 
foze it does not appear they purſued their Authozity: The Sheri 


is theſe proper Officer, and they our commit ta bim. And Hole 


C. J. uo, in caſe dt a Nontonfomiſt caming within five Piles 
of a Town that fende Bembers of Parliament; che party was 
viſcharged-becanfe it did not appear that London (aivs Put geltes 
to Patitament, tho' aft the rod knows they vo. 5 Mod. 163. 

3dly, Mhere a Commitment, is in Cotikt to a p2oþer Dificer 


there pzeſent, there is no Warrant of Commitment, and there- 


foze he cannot return a Warrant, in hæc verba, buf. muſt return 

the Truth of the whole Matter under Peril of an Action; but if 

he be committed to one, that is not an Dfficer, as in this Caſe, ; 
there mut be a TUdteatit- UAfrieing, any where there is one, 


t mut be returned, for! otherwiſe it wont be in der e 
. the Guoler te alter the Cafe of the Putogtt, and make it either 
bettet oy wozſe chan it is upon the Marraut; and if te ny take 
upon hem to return what he will, he makes hinifelf Judge; whete⸗ 

as the Contt ougbt to judge, and that upon the Crlarkant it ſelf. 


Ano- 
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Dominus Rex verſus Fowler. Trin. 12 Will. III. B. R. at 
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07) | FW was lyought up upon a Habeas s directed to 
— Fey the Sheriff oz Gaoler, whereupon was return d the (Warrant 
eas d. from the Sheriff fo raking dim, and that was upon a-Writ of 
reed tothe Excommunicato capiendo, fo Subtrattion of Tithes and other Cc: 
Sheriff in de cleſiaſtical Duties: And Hole C. J. and the Court held, - 
DisjunQive. 1ff, That the Habeas Corpus being vireted in the Dis junctibe 

to the Sheriff oz Gaoler was wong, and that ail the Pzecedents 

Ante, 348. Were otherwiſe. ' That where a Pan is taken on a Warrant of 
Vide 293. the Sheriff, in purſuance of a Writ to the Sheriff, the Habeas 
| otterht to be virefed to the Sheriff, koz the Party is in bis 

Cuſtody, and the CUrit it ſelf muſt be retutn d. Dtherwile it is 
0 bi das committed to the Gaoler immediately, as in Caſes 
_ ably, The Mit of Excommunicato capiendo it ſelf -ought to 
be returned; and it is not ſufficient to return the Warrant, be- 
cauſe the Marrant may be mong when the CUrit is right; and 
tho' the Tarrant may. be wong,. yet if. the Writ is right, the 
Party is rightfully in Cuſtody of the Sheriff, And foz thele Rea- 


©» Anonymus. Trin/12 Will II. K A. 
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(2) . A Habeas Corpus went to. the Stannaty Court to which an 
N A inſufficient Return was made, and therefore diſallowed : 


gronced upon Et per Cur. The Matden of the Stannaries muſt be amerced, 
infulfcient © gy pou may go tothe Coꝛoners and get it affeered, and eftreat it, 
(vou know mp Lozd Bath's Amerctament is 5 J.) and an Alias Ha- 
deas Corpus mult ga ſoz the Jiſufficiency of the Return of the 


firſt, 
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firſt, and upon that the Body and the Cauſe muſt be removed 
up: N another Excuſe be returned, we will grayt an Attach- 
ment. - 8 Cl: 33837 AIHTI LIED. 
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brough 
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waren by 


[4 2ELINGSHEAD was brought up on « Hebeas Corpus, | ,, 

on which was return d a Marrant at Commitment by Ace pl. 3. 

Commiſſioners of Bankrupt, koz refuſing to be examin d by 1 
them, and the Concluſion of the Marrant of Conunitment was, rr 
—0r otherwiſe diſcharged by due Courſe of Law: And this wag Biokrope till 
held naught ; fo2 the (Wozds of the Statute are, pe ſhall be com. ach gef | 
mitted till he ſubmit himſelf to be examined by the Commiſfſio+ dus Concſe of 


Law, ill. 


ners. 
Ane- 


” 1 4 th 181 4 3; 


| = Ii 33 
Reis "lt; 1 Ann. B. R. 
| 20 ) ETER an genugt and befoz?; Enal [Judgment in an 


inferiour Court, a H cum cauſa was bꝛought: 
10 and a Pro- 


* NS 


Befoze the Return of the, we 
cedendd was awarded; the 8K 9 W. 3. "ay * 
e Plaintiff may babe ee Pas againff the en n 
we by hs ee he den bs per ot rr E Fra 
awar | eans 
"wy which would be unteaſbrable. * 
Faxachaily eie, dies i Ann. N R. 
= - 5 425. O* a Habeas Corpus to the Seriits bf London. the tf 
4 , _ turned an Action on a By-Law with Penalty foz not welnh, 
i |  Procedendo ing ot he Ck -Beam :. Parker ann Eyre'thoved. the Return 
þ may ev. might be Med, fo2 othertviſe the Party could have no Remedy if 
N 2 Re the Return was kal oy. that there wag Yea Inconveni = on 
= men ert, rhe other Side fo} the Retro inight be tx aken off the F 
f | e Time the ame Cern. x Roll: Rep. 85. "At Teaſf a ; Acerflr' 
might be awarded; 1 Lev. 9 1 Keb. 133. 170. Et per Holt C. J. 


Ai Afa Rec here, it tan never be tent down on te. 
| the Term it bs ed, 02 any other, and that is 


6H. 8. 2s. which enables this Court to doit 
1 garen othetwile they could not have done. 
Record not 2 copd it ſelk is never removed. by a Habeas Cor- 
removed by a Certiorari, but remains below, and the Return 


— ount 02 Hiſtozp of their Pzoceedings ated and 
e ſuperfour Court to judge and determine the Vat: 
5 hare therefore if a Cauſe be removed hither by Habeas 
rpus, the Plainttff here muff begin de novo, and declare againſt 
» te Defenvon as in Cuſtod. Marr. 
p, The Habeas Corpus (ſuſpends the Power of the Court be- 
ow, 15 that if they — the Pꝛocerding would be void & 
coram non judice. 
athly, That the Return in this C ale may be filed, becauſe the 
very Reto below is not returned, and therekoze will not be 
thereby'filed z of conſequence a Procedendo map be granted, be- 
cauſe it will not ſend out any Recoꝛd filed in this Court, but takes 
off the-Suſpenſion they were under by the Habeas Corpus. Accom: 


ingly the Writ was ed, and afterwarvs a Procedendo awarded, | 
ety 2750 5 | French's te 
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Domina Regina por. Layton. Pai. 4 Au: B. * 
U PON the Ketwm/ of. ackiabeas Corpus it appeared, That 
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#Habers Cor- 
us for H. in 
uſtody at 


xg of his Bail; and 1 cen A 


Poſt 354. 


N. 


Commitment 


Lai ton was convitted by Sir Owen Buckingham, Lo2d % Pie upon 


600 8 t Det ne ppon view, bn Gertne of the 15th K. 2. 
INI. 


of the. of the Fleet, and chat be 
conſe until ae 12 . 1 775 
he pald the Fine Pik upon him : ames Montague 


took Exceptions, and objeted, iſt, That it did not appear that 
the Mayo? was a Juſfice, ſed non allocatur; fo2 the 8 H. 6. gives 
the ſame Power to Mapoꝛs, &c. Secondly, That the Com- 
platnt was of a fozcible Entry and Detainer, and here is tio fo2- 


cible Entry at all; and a Man's Houſe is his Caffle, which it is 
lawful fo2 him to defend with Fo2ce. Curia adviſare vult. At ano⸗ 


ther Day it was farther objeited, That the Fine was ſet at ano- 


ther Time z but the Court held that might be ſet after the Con- 
vitton, as in Lambard'g Eirtnarcha.* Farther it was objetcd, 
That it ſhould appear by the Convition, that the Defendant had 
not been thee Pears in Poſſeſſion upon the 8 H. 6. 9. But per 


Cur, That comes in by a P2ovilo, and he that would have the Be, 
nefit-of-it, muſt plead his Poſſeſſion; Vide 2 Crs. vg -and Stat; 
31 El. c. 11. ifp the thꝛee Pears Poſſeſon is intended where the 
Eſtate is continuing, not elſe. Vide Moore 848. The Court alla 


held, That tho the Convittion was only of fozcible Detainer upon 


Uiew, yet it was traverſable upon the 8-H. 6. 9. by him that had 


been thzee Pears in quiet Poſſeſſion, as well as upon a finding, by es 


Inquiſition, and that becauſe 2s Party, is to be — 
1 1 


kal ver ſus Thompſon Mich 11 Ann B. K. 


taken upon a (Uarrant in a criminal Matter, and commit- 


ted to the Compter, and „ was there charged with an 


Extent 


"HE Defendant pending an auton agatuft him in B. R. was 
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| 2: and that at the 
ſhould cone 
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* 
+ained againſt vim fo2 the third Pact of of thoſe tee 7 f 
n 8 Et hoc, Fee. 2 85 petit judicium ſi ipſe de 5 
fo.przdi pd the Reverſion after the Leaſe, and the 
77 
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Centre NB df Streets ate ta be _—_ by the Inhabitants 
of a W. & M. faid Streets, and by the Scabengers are 
Stat, 2. c. 6. to be paſd by theParithioners ; and the Queſtion was, 


ſeQ. 8. 


Cahether pouſholders, who are bound to repair the Pavements 
befoze their own Doozs at their own Coſts by the 83th Clauſe, are 
bound to contribute to the Payment of the Scavenger's Rates: 
And the Court held they were, foz that an indefinite Pꝛopoſition 
is unfverſal, and they are Pariſhfoners : And as fo2 paving betoze 
their own Dooꝛs, they have the pzincipal Benefit of it; ſo that is 

no Reaſon to excuſe them from other Parochtal Duties. 0 | 
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ootway and conteſted it, and ſuhmitted tu a Fine, Et per 

Where aks- Cur”. The after (8 not at an End bythe Defendants being fined, 

buran fob but Crits of Diſtringas ſhall be awarded in infinitum, till we are 

cbey aul af. certified that the Map is repaired; but the Defendants ate not 

Ge bound to put it in better Condition than has been * aut of 
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Domina Regina verſus Inhabitants Com. Wilts. Mich. 


3 Ann. B. R. 


NFORMATION again the County fo2net repairing Lay- (7) 
| cock Bebe; they pleaded, That the Uillage of Laycock „l.. 
ought to repair it; and it was pꝛoded in Evidence, that the Zu- Couney liable 


- fiices at the Sefions had made an Over upon the Uillage to re- . Tin 


pair it; but rhe Court held that was no Cvidence, foz the Ju- — {ſa 
ſtices Wight tunit ©2 the Me glu, ut conldupt make an wet; cg ... 
and the County is able, unleſs they can find a particular Perſon . 
to charge. Nortbey Attamez. | it 


Genera Cale, wherein 2815 
was apjudg'd, Chat if a pathate Perſon did 8 Binge, Which | 


to repaſe it. 


Domina Regina voi Sainthill 'Txin. 4 Anm ; ib 
E 
tis pedalis 


in 


many Foot 
Chat there 
babe Poker over Nulances in 
22 H. 8. but by the 1 E. 3. OWNS of 5 

The Court doubted ag to the rt Exception, aber · ruled the. ſe- Por peaatis 
coud, it being .ſafd dimidium, but beid that Pons pedalis did not avid. 
verfed.the Judgment, being Fedalis c Pedeſtris. 
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 VideRec.p. M N un ARtion on the Call the Plaintiff veclared, That be 
766- ,, was polſefſey'of a Belltage, and in 'a'Cellar, Part thereof, 
Mod. Caſes, * was Wont to lay Toals, ;&c. That the Cellar joined to 
8 360. the Defendant's Meſſusge; and by a Mall tohich the Deken⸗ 
Prive pa. Dant debuit reparare was ſeparated and defended from the De: 
rad by Tar. fendant's Pur, and that fo; want of repairing-this Wall, fedi- 
| e tates & ſordida furice prædict. in Cellarium ipfius quer. fluebant, 
Plaintiff's Sc. There was Judgment by Default and Damages upon the 
Celler. . De- TUrit'of Eniquity: And upon d Motion in Arreft of Judgment, 
echte re. Hole C. J, wag nt ft of Optnton, That, the Defendant being a 
pair che Wall-Tertenanit, the Plaintitt could not put a Charge upon him without 
— Hewing a ſpecial Titie : Apon this it was afterwards argued, 
" "That there habe been Caſes where the Plaintiff'has by a de Jure 
diebuit & conſuevit, chat ged the Defendant even where a Tertenant. 
Sands und Trefaſts, -1-Cro. 575. In the Cute ot a (Watercourſe, 

3 Lev. 266. In the Cale ot a Map, 1 Lut. 119. And that it is 

not neceſſary in any Cate fo? the Plaintiff to ſhew a Title where 

-the Defendant is able of common Right: Thus it is not re⸗ 
gulute in an Aſize-foz a Kent Service, o: fox Common Appurte⸗ 

nant to male Title even again che Terterant ; aliter of an Al⸗ 


ze toꝛa Rent⸗Charge o: Common in groſs, unleſs the aſüze be 


againſt the Petno? of the Piofts. 32 Hl. 6. 15. a. 35 H: 6. 7. b. 
Sa of all Charges by dt in Law} as agoinſt a Pariſh fq2 not 
repaiting a pighwap; otherwiſe - if againſt a pzivate Perſon: 
That the Flowing of this Filth was an adual Treſpaſs, like the 


Caſe 6 E. 4. 7. Fitz. Treſ. 1 10. And that every Man ought to uſe and 


keep his own, ſo as not to damnifie his Neighbour. That one Man 

might compel another to repair his Houſe, in ſeveral Caſes. 
In what Caſes TWO Jointenants of a Houſe, one may have a (Urit de reparatione 
one Man may factenda againſt the other; and the TUrit ſuppoſes quod ad repa- 
Ne re f ration. & ſuſtentationem domus tenetur. Aliter of a Mood and 
bicown Fence. Mo. 374. 11 Co. 82. b. 2 Inſt. 403. Reg. 153. b. F. N. B. 127. 
Houſe. So if H. has a Houle near another's, which he will not repair, 


a Wrtt de domo reparanda lies, and ſuppoſes quod reparare de- 


bet. Note, The CUrit is good without ſolet. Reg. 153. b. 


4 F. N. 


aDOEASperan, 


SS 2 
rn 


— — — 
— 8 * 6 arts. a. tt a. AM. 


Houſe and Building. 


av At CS... 


F. N. Br. 127. c. d. Reg. 155. b. 1 Inſt, 56. b. One an has the 
upper Part of a Houſe, another the lower. Kelw. 98. b. Co- 
wards the end of the Term, the Cheif Juſtice called fo2 the bo- 
ſtea, and gave Judgment toz the Plaintiff: He div not appꝛove of 
the Cale in Kelw. 98. b. and thought the CUrit in F. N. Br. 
127. b. muſt be founded upon the particular Cuſtom of Places: 


The Reaſon he gave foz his Judgment in the pzincipal Caſe | 


was, becauſe it was the Defendant's Mall and the Defendant's 
Filth, and he was bound of common Right to keep his Mall ſo 
as his Filth might not damnify his Neighbour; and that it was 
a Trefpaſs on his Neighbour, as if his Beaſts ſhould eſcape, 
d one would make a great Heap on the Bozder of his G2ound, 

and it ſhould tumble and roul down upon his Meſighbour's. That 
the Cale might indeed poſſibly be uch, that the Defendant might 
not be bound to repair; as if the Plaintiff made a nem Cellar 


which. lay next the old Puy befoze; in (ſich Caſe the Plain- 
tiff mult detend himſelf ; But that cannot be the Caſe here; foꝛ 
then he could not be bound to repair; and upon the Mods debet 
reparare, he muſt he acquitted upon the Trial. But on the other 


Side, if A. has to Þ Houle of Dffice on the one 
is contiguous to the Cellar er, but defended by a Mall, 
and he ſells this Þouſe Þoule of Dffice, the Uendee muſt 


z fo 
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and ſells the other, he him ⸗ 
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it. is, — N 
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 TheCaſeof the Hndredof Blackheath Paſ 3 Ann. f.. 


Increaſe ot people in the bun. 


Juſtices of Px3I HERE being a mighty 


Peace may by - deed of Blackbesth, by reaſoni thereof ft was thought 
39 Eliz-c-4 ih" -mecefſaty toeceftiandw Houſe of Coprection within that 
Nomberof _  '- Pundyed; to refirain and fnploy wie People and Uaga: 


Work-bouſes, hang: Fo} this 
bur i mak Their Quarter, Deflloris for Mch-a 


end 8 Petition was 


ed to the Jttffices in 
'M 


gute 3 and it was o2der- 

02 any two 

ting te fu 

Corection to be erkceev in a her Faces co 
on to be | 

s objefev, That this Power ot the Jifftices 

c. 4. which Statute is W oirg per 

39 Elia. 1s continues by 3 Car. 1. and all 

3 Car. 1. are likewiſe continued till it be 

3 art. otherwiſe owained, and this ſtands upon the ſame'Foot with the 

ET. 43 Eliz. which is no otherwiſe continued; and the Juffices 

therefoze may increaſe the Number of Wozk-houſes fo2 the Coun- 

ty, if there be Dccaſion. A ſecond Queſtion aroſe, TAhether'the 

Juſtices could raiſe the Tax out of the particular Þundzed only 

where the Þouſe of Correction was to be butlt ? Broderick argued 

they might, becauſe it was foz their particular Convenience, and 

would ſave them a greatcr Charge in removing Uagrants to re- 

moter Places, and that the pundꝛed in this reſpet might charge 

themſelves at Common Law: Sed per Hole C. J. The Tar 

cannot be raiſed upon any particular Pꝛecinck oz pundzed, but 

muſt be a general Tax upon the whole County, becauſe the Houſe 

of Correction muſt be foz the whole County, and cannot be erefted 

fo? a particular Pꝛecintt, unleſs in Bozoughs and Coppontions; 

and he held that this could not be done by any Authozity at Com- 

mon Lat, becauſe it was no Charge at Common Law: Where the 

Common Law creates a Charge upon any Pꝛecin, as to repair 

Bzidges, Maps, Churches, &c. the Common Law gives them 

the Method of anſwering that Charge; otherwiſe where no 

Charge is by Law laid upon them, as in this Caſe 3 therefoze a 


Majoꝛzity cannot bind the reff, but all muſt agree; which * «7 
* nia 


= ©S mM 


S=SWOr2 88 


_ * 
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IE OF AUS 


Gould, Juſtices, agreed. 2dly, The whole Court agreed, That Jufices can- 
Seſſions could not delegate their Authozity to particular Juſtices Ae 
of Peace, no? indeſt them with a judicial Power in the Batter, but 

map refer a Batter to them to enquire after; and tepozt back. 


_JEOFAILS 
Brook ava Els Faf 5 w. & M. B. Rx 


1 eo a Devaſtavit luggefted againit both Executoꝛs, * 
Ii 4-andB. the CUrit was to the Sheriff to enquire !*foficicnc 
A ofa Mating by both, the. Sheriff returned a Deva- Desdtavit 


ſtavit as to A. but nothing as to B. This being 4d by Ver. 
afligned fo; Erroz, after Judgment upon a Uetdict, was held ta 4. 


be aided. by the Uerdict, being dut an inſufficient, Return, oz 4 
Pilreturn by Reaſon of the Dmifſion; otherwiſe if no Return at 
all. Vide 3 Cro. 587. 3 Co. 81. Noy 72. Cro. Car. 295, 312. 


T HE Plaintiff declared, That be was poſſeſſed of the Sey (2) 
hound-Jnn, Kc. by Leaſe thereof fox a Term of Peats, Terme for 
and that he and all thoſe whoſe Eſtate he had, habuerunt & ha- declans ena 
bere debuerunt & conſueverunt viam ad Ecclefiam, &. and the Que Este. 
Defendant obſfructed it. After a Uerdict fo2 the Plaintiff, the ' d. 113. 
Judgment was arreſted foz this That. Leſſee foz Years 
has no Body's Eſtate but his own, and therefoze he cannot ſap 

a Que Eltate, and the Citle is impoſiible; but habere debuit with- 

out a Que Eſtate had been well enough: Avjitig'd 3 Keb. 528. 

1 Ven. 13.1 Sid. 297. 5 W e 


da 


Aaaz Clerk 


O rr LS. 


| Clerk Gr amin i Palit PERS. by vids Gl 
Title Bills of Exchange, pag. 129. Pla. 12. 


(3) T Nota, the Diverſity there taken, That after Uerdict it 


map be intended that no Damages were given fo2 Mat. 


ter inſenſible; but it cannot be {6 intended te Hattet lenlible, 
but inſufficient in Law, 


Courtney 5 Supa, vue 4 Ann. B R. 


| FOR | N Aſſampſir, the Plaintiff * Courtney * That 
in Conſideration that he had agreed with the Defendant at his 
_ Jadg- Requeſt, that the Defendant quiete occuparet noddam Meſua 
ed, becauſe & & weit Acres Terre onerat; den reddita vol. nuper conceſ- 
am Johann Courtney libera & immun. ab omni moleſta- 
3 Nrfat. Ja i Conttnes r'one reddit. prædict. the Defen- 
. . dantÞ b. Non A pleaded, and a Uerdi fo? the 
. | N un the Motion of 
N r e, 4 1 weep vo Joh n Court: 
£ A $a or there as no Room to ima: 
an Att 07 9 755 Kent din not continue in John, 


bn n.the hn was ich pay the Plaintiff koz not doing 
that which de har no Right co vo, which'ts nudum pactum, and 
no Canfieratton: It was uthed by By. Squibb foꝛ the Plant, 


that being after Gerdick the Court muſt intend a Conſideration, 

and thatthere was an Alignment. Curia Contra. Here was a 

Pꝛomiſe, tho not a legal Pꝛomiſe, and ſuch as could b nd; and if 

; i Weep 4.85 is laid was fully pꝛoved, the Jury might well 
5 = Gerbick. Er 15 Powell,'They could not but find t. 
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Not 2.19. wget 12 77 # qi ch furs take ge vn, 
Copybod 1. Meſſuagio WEED rn in N. parcell. Manerii de W. 
without ſay- AC te t. r CO ah renn 


E Mager illjus ut tenens cuſtuma⸗ 
ing ad volun- fs ift code 15 fecand. Contuetudinetn Manetifz cumque ipſe 
_— . præfat quer. habeat & babere debeat, ipſeque & omnes tenentes cu- 
after Verdi, ſtumarii Manerii prædict. per conſuetud. infra Maner. ill. a tempore 
8 cujus, &c. Habuer. & habere debuerunt & conſueverunt communiam 
ledg d to be bahn in quodam loco vocat. Waimles Moor parcell. dicti Manerii 
Parcel of the pro omnibus averiis communicatibus ſuper tenementa ſua cuſtuma- 

Manor. ria levan. & cuban, tanquam ad tenementa ſua prædict. ſpectan. & 
Ovens. prædict. tamen defendens to deprive him of — 

2 om⸗ 
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Common, had inclofed, per quod, &c. pon Not guilty pleaded, 
the Plaintiff had a Aer dit; but upon Motion in the Common 
Plens, Judgment was arreſten. Upon this the Platntiff bzought 
u Writ of Erroz in B. R. and that Judgment was reverſed 2 
iſt, It was agreed in this Cale, that a Man cannot be a Co 
holder, 02 an Eſtate be a Copyholo Eſtate, tho it be held 
Copiam Rotulorum & ſecundum conſucrudinem Manerii, unleſs it 
be alſo ad voluntatem Domini”; and the Chtet Juſtfce ſaid, the 
great Difference between Copyholds' aun cuſtomary Freeholds 1, „.die 
which pals by Sutrender is, That the'Coppholder is in by De- Copybold ic 
mile trom the Lem; but in the Caſe ot cuſtomary Freeholds rhe | eie 
Lov is oni an Jnſtrument; and that in plenving a Title to 1 Giant of che 
Copybhoild Eftate, tt is ſufficient ta ſhew'a'Gyant from the Lom; but god gen- 
in ide other Cale it is not enough to we, that the Loo grancev , e g. 
it, o that A. ſurrendered te the Low, and he granted; but it g. c of the 
ma& be chen that the Surtenveroꝛ was tern in Fee and ſurren- Sg. 
deren to the Lom, and he grasted, &c. ably; It was agreed, nean 
That it this Eſtate muſt be taken to de Frregold, the Mvgin 
of the Common lens was ritzhtly given: Fo then the Plain- 
tiff being ſeized: ol a Freehold Eſtate,-'to make a Title to the 
Common, ſhawis! Have Þxeſttidev, that be and all thoſe whote 
Eſtate be hav, dave Cime vut ot Sm had, &c. and cannot make 
n Title by Cutan acto ung to Cro. 418. And gere the Court 
admitted the Cate of Dorne and Caſbford ſopra pla. 3. and daf, 
That tho" the Plaintiſt m poſſeiſdy Actions map betlate u 
_ bis'Poſteſidn without ſerting aut a Title z yet if he underta 
to ſet out a Title, and ſhews a bad one, the Uerdi# cannot cure Veraia win 
that. Vide 1 Cro. 418. 2 Cro. 315. 2 Saund. 136, 186. 1 Mod. 7 aid a bad 
294. But the Court held, That now after Uerdi# this Eſtate of 1 
the Plaintiff muſt be taken to be a Copyhold-Eſtate, and not a ic n«<d not 
Freehold Eſtate, becauſe it is both lad and found, that the Te. e en 
nements were Parcel of the Banoz, and that by Cuſtom, the ; 
Plaintiff ut tenens cuſtumar. has Common; all which is utterly 
impoſſible, unleſs the Tenement was Copphold, and therefoze 
muſt be ſuppoſed ſuch, tho' the Mos ad voluntatem Domini 
were omitted, comparing it to the Caſe of Debt fo2 Rent by an 
Aſlignee of a Reverſion, who ſhews no Attoznment and has a 
erdick, and the Caſe in 1 Sid. 218. pon this Foot the whole 8 
ourt held, Chat tho a Title, which could not be good, could A fee 
never be aided by a Uerdict; yet a Title in a Declaration which focch, got » 
was only imperfectly ſet foꝛth. and where the CUant of ſome what *** 
omitted might be ſupplied by Jntendment, was cured by Uervict : 
And hereupon, ſuppoſing this to be a Copyhold Eſtate, there 
aroſe theſe Object tons: 1ſt, That the Cuſtom was not alledged 
expꝛeſly, quod infra manerium prædict. talis habetur & a tempore, 
& c. but quod cum ipſe per conſuetudinem habere debeat, which 
does not affirm a Cuſtom, but ſuppoſe it. Vide 4 Co. 31. b. 


Vaugh. 


Cc 
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Vaugh. 251, 253. '2 Cro. 185. Co. Ent. 123. b. Raſt. 625. 
adly, That they ought not to claim Common tanquam ad tene: 
menta ſua ſpectan. & pertinen. fo2 it is annexed to the Eſtate 
and not to the Land; the Reaſon is, becauſe the Eſtate grew by 
Cuſtom, and ſo did the Common as Part thereof, oz rather a 

vilege annexed thereto. Vide 2 Cro. 253. 2 Brownl. Entr. 96. 
I a Copyholder purchaſe the Freehold of his Copyhold, his Com: 


es 


mon is gone. As tothe firſt Dbjectſon the Court held, that it was 


but a defefive Title, and there was Room enough to induce a 
Pooot of the Cuſtom z and it was only an Jntozmality of laping 
Diverſiry be- the Cuſtom; which is cured:by the Uerdict. As to the (econd Dh: 
den dom fedlon the ChiefJuſttce took this Difference, viz. Where a Copy. 
ing to be» holder Claims Common in the Waſtes of a Banoz, it pꝛoperlp and 
Eftace, and to ff xily belongs to big Eſtate, and if he enfranchile bis Copphold, 
che Land. in that Caſe his Common is loſt; but where he claims it out of 
* the Manoꝛ, it belongs to the Land and not to the Eſtate ; and it 
he enfranchiſe the Eſtate, the Common continues: But all the 
Pꝛecedents of Common are, tanquam ad tenementa ſua ſpectan. 
9 Co. 113. Co. Ent. 9. Dy. 363. b. 1 Saund: 349. 2 Saund. 321. 
Co. Ent. 374. Winch. Ent. 931. 4026, 1027, 111 t. Hern. 81. 
Brow nl. Red. 428, 430. And the Chief Juſtice thought, that ſince 
the Pleadings were ſo, the Common might be (ad to belong to the 
-Copphold Tenement. ſince it belonged to the Copyhold Eſtate, 
fo2 that which belongs to the Eſtate belongs to the Tenement : 
And the Judgment was reverſed after great Deliberation. Vide 
_ 126. The Repozt of the Judgment of the Common 
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TMPARLANGCE, / | 


Anonymus Mich. xo Will. III. R R. 


N en Axton bzonght aguind 8. he pleaded to 
Elon of the Court, aun the Declaratt 


1225 befoze the End of the 
by the Gourſe of the Court 
in the ſubſequent Term; and the Ct, 8 
woes Poll⸗ Roll, entered it with a 
ee Term, which r ths den 
m_ owered to make 
cla Jmparlinces which, Ki Tok C, 75 
of * " 
— 12 Wl IL. BR. 75 
pr Holt. C. J. In an Zutapmation if the Defendant Few) LAY 
—.— on ; | 
= SOR the Atachmunt, he u | >, - formats, 
F end, and for 
Domina eee Mich. 3 An K K ver 
Rites being bound by Becogntzance to appear and an. Th 
| lwer an Jufopuation, - appeared at the Dap 2 mayed an 263 
Jmparlance. Et per Northey Attomey-General, An Jmpatlance 
is not to be denied; but £02 how long ſhall be be —1 9 
parle ? Et per Cm, n Imperlante is a reaſonable Time to an- 
viſe; and there have been Imparlances from one Retom Oap to 
er; but now they ate always from one Term to another in 
the-Crown-Offite 2: Pet per Holt &. J. It ſeems reaſonable that 
the Dekendant ſhoulp habe the ſame Time on ſuch an Appeatance, 
as ik he had ſtood out a come in upon an Attachment 02 Capias, 
1-e. the lame Time that the Length of the Pzoceſs, would take ron, 7. 
up, and no moze; ko: when he hav come in upon that, he mut 
have pleaded inſtanter 


I N- 


— — 


Incident, Appendant and Ap- 
purtenant. - 


Poole's Caſe. Mich. 2 Ann. Coram Holt C. J. At 
75701 jt Niſi Prius in Middleſex. MII 7.967 
| ENANT fo2 Pears made an Alder · leale of a Þonle 
in Holborn to J. & who was by Trade a S0ap-botter: | 


| | tom) in favour of Trade and to encourage Induſtry : But after 
=_ the Term they become a Gift in Law to him in Reverſion, and 


are not remobeable, | 

2dly, That there was a Difference between what the Soap: 

- boiler did to carry on his Trade, and that he did to compieat the 
Houle, as Hearths and Chimney-pleces, which he held not re- 
3dly, That the Sheriff might take them in Execution, as well 

as the Under-Leſſee-might remove them, and ſothis was not like 
Tenant fo? Years without Impeachment of Maſte; in that Caſe 

he allowed the Sheriff could not cut down and (ell, tho' the Tenant 
might: And the Keaſon is, -becauſe in that Caſe the Tenant 
hath only a bare Power without an Intereſt; but here the An ⸗ 
der-Leffee hath an Jntereſt as well as a Power, as Tenant fox 
er vey — ſtanding Cozn, in which caſe the Sheriff can cut 
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Indictments, Informations, Inqui- 
ſitions, Convictions, '&c.... . 


Rex & Regina verſus Pullen & al. pal. 3 W. & M. R R. 


Oath made 


13 Car. 2. c. 10. Mherein the Memorandum was, Quod de „eit. te 
ſuper 23 Septembris, Hall venit coram A. B. C. tribus Premiſforum 


CG R William Williams took Erceptions to a Conviction on ( ' / 
Juſticiariis Pacis & informavit, That the Defendant with (eaten, 
Gzeyhounds, chaſed in, &c. and that tunc Hall and Marſhall made 

Oath de veritate præmiſſ. & ſuper prædict. Sacrament. Pullen was 

convicted, ideo conſideratum eſt quod forisfaciet 201. one Moiety 

to the Inkoꝛmer, the other to my Lod Thanet, the Pꝛopꝛietoꝛ of 

the Park, Secundum formam Statut'. Jt was agreed, Thet the 

whole need not be recited in the Convition, but if it be and ap- 

pear ill, it may viciate the Conviction. - 2dly, They held that 

ſaying, they made Dath de veritate præmiſſ. generally, without 

ſetting it foꝛth ſpecially, was well enough. zdly, That the Judg- 

ment fo2 Oiſtributton was good enough, tho' the-Statute gives it 

after Execution. Athlp, The 13 Car. 2. c. 10. is to be intended 

of clandeſtine Hunting, &c. not where the Party does it only to 

afſert a Right; but the Court could not take Inkoꝛmation of that 

by Affidavits-02 otherwiſe, becauſe it appeared not on the Convi- 

jon. 5thly, That the Time of the Convitton and alſo of the 

Offence muſt appear, the Reaſon ot which ſeems'to be, becauſe it 

muſt be on a Pꝛoſecution within ſix Months after the Offence 
committed. Afterwards, viz. Hill. 3 W. & M. Shower pꝛaped an 
Attachment upon the Affirmance, but was denied it: Pet the 

Court was of Opinion, that they ought to execute their Judg⸗ 

ment of Affirmance, as well in this Cale as of Ozders of Sel: Execution 
ſions affirmed; but they thought the pꝛoper Execution would be oy goes 

a Levari o: Fieri Facias ſpecially made out on the Statute of "Ta" of 
13 Car. 2. c. 10. Nota, Paſ. 4 W. & M. B. R. Rex & Reg. ber: by Levari, 
ſus Rogers, the Court held they might award a Fieri Facias of ES Ml 
the Goods, and in Default thereof a Capias ad ſatisfaciendum tisfeciendum. 
againſt the Perſon of the Dear-ſtealer, as well as the Juſtices; Pod, 37. 
And a Fieri Facias was awarded in this latter Cale. 


B b b Rex 


a * 
— 


2 


Inquiſitions, &c. 


— —— 


"= 


, 


tions 


Indictments, Informati 


370; 


_— 
5 2 


*— 


_ — 
* N — — 


Muck 
OA A ˙ wü 


22 2 4 — W 


as. 
— — — 
* 


] 


3M 5 


11 
1 


14 


E. 


rt 


141 


M 


. 


3 6 


ice a pu 


ſpoke co 


ARE. LMS 


a 
S 
be 
2 
= 
= 
.Q 
2 


Z 
8 
: 
S 
- 


I 


ords 


— 
* 
> 


for 


| 


Judgment 


g; and they 


and ſaid, the Kecozder of the 


&« 
282 
@ =S 
ov & 
85 
r 
mL 


that 
Town ou 


are Fools 


pre 
b- 
Market, 


4 


. * — 
N a 
1 * ns | 


At. —— all oa bar 
- 


Indictments, Informations, Inqui 


Rex & Regina verſus Whirchead: Trin. 5 WI MRR. 


| M. Northey moved to quaſh tino Zndiaments, which were (6) 
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dorſavit in deceptionem' Doan Regis, and o found 

and tho n Fact that appears innocent. cannot 
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dorſavit in deceptionem Domini Regis, and ſo found by the Jury; 

and tho a Fact that appears innocent cannot be made a Crime 6 
Adverbs of Aggravation, as falſo, fraudulenter, &c. Pet where g 
Fact ſtands indifferent, as waiting, which map be true or falſe, 
and is charged to be falſo, and the Jury find it ſo, all ate then 
eſtopped to lay the contrary. That on the other Side it was laid, 


in deceptionem is only attet ot Concluſton.. - But here is no | 


Charge; it is not enough to ſay the King is e be muſt ap. 
pear to be ſo, as well as ſald to be fo... 

. - » 2dly, The ſaying indorſavit, quaſi. receptæ eſſent pro. Caſtumis, 

| de⸗ is not well. In an Indictment of Foꝛgerp it t well to 
ſay, the Dekendant fozged a falſe Deed, purpozting-quaſi a Con⸗ 
vepance &c. but it muſt be continen', &c. So here it ſhould have 
been, That the Defendant made a kalle Jndoxſement: continens, 
&c. Pere is a Falfity, but nothing is charged that's: criminal; 
fog that Falſity could nat hurt, no2 tend te hurt any Body but 
himCelf :''And the Judgment was arreſted... 
N. B. The Iſſue was tried at Bat, and-th2 Evidence chat the 
"Bills were ſigned at the Treaſury by ther acffhg''CommiMoners 
ok the Treaſurpz the Detendant called upon them to prodkice their 
Commiſhon, but Holt C. J. held it not nereſſarp, comparing it 
to the Caſe on the Statute at Hue and Cry here ſhewing an 
Ad davit is enough, without going into bent oe the Juſtices 
Power to adminiſter an Dat. ine 57 


Dominus Rex'werſux the! Mayor: 45 Alder men of 

© Hertford. Pal. 12 Will. III. B. K. 
(19) I* the Infoꝛmation ſupra pl. 15. againſt the Mayoz and alber⸗ 
No Proceſs men ot Hertford, a Motion was made to ſet.aſide the P2oceſs, 


cor merions becauſe no RECognizance was given accozding to the late Act ; and 
before Re. this being to try a Right, the Queſtton was, CUhether it was 


dasein. within the ſafd Statute, viz. Treſpaſſes, Batteries, and other-Miſ- 


PET 2 demeanors, which ate frivolous wangling Patters of an inkerioꝛ 
Nature? But the Court ſaid, That this Uſurpation here pꝛetended 
was a Yisnemeano}, and the Jnfozmation might be as vexatious 
in this Caſe, as in Treſpaſs 02 Battery: That this laſt is a re- 
medial Law to pzevent Ueration, and muſt be conſtrued accozd⸗ 
ingly; therefoze the Pyzoceſs was: 02dered to be ſet aſide, but the 
Jafozmation ſtood. 

Dominus Rex verſus Brown. Trin. 12 Will. III. B. R. 


„ H E Caption of an Jndictment was præſentat. exiſtit quod ſe- 
BiJla before paralia Indictamenta huic Schedulæ annexa ſunt billæ verz. 
5s on, To this Exception was taken by Shower ; rſt, That if there be 
afterwards. "twentp Indickments, one half true, the other falſe, tis within this 
finding; ſed Curia contra: Separalia Indictamenta impoꝛts all the 
ſeveral Indickments. Second Objection, That they were not Jndict- 
ments till they were found; till then they were only Bills ; and 15 

were quaſhed koꝛ this Cauſe, 4 
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Domina Regina verſus Clerk. Paſ. 1 Ann. B. R. 
Cozoner's Jnquiſition finding that one Clerk cum cultro ju- (27) 
gulum ſuum voluntarie & felonice & ut felo de ſe ſecuit & f. 16. 


ſeipſum murdravit, being removed into this Court, was quathed ; 8 
foz. that, 1, The Tound ought to be ſet foxth, and it ought to be dun d. be- 
alledg'd that it was moztal,/and that the Party died of it; fo ft Wonadboe 
 ſsfoz that very End and Reaſon that the Jury have the Alem: HE: fer forth, nor 
might cut dis Thzoat, and yet. not die at ft: And as to the An. dat fer 
ſwer, that it ali be intenden, becauſe it is ſaid felonice & ut felo de r. 
ſe, it was held, That Inquiſitions mut not be taken by Jntend- 
ment any moze than Indic ments, becauſe the Party is to fozfeit: 
bis Goods and Chattels by this Finding; and the the Cut was 
but a Maihem, it might be ſaid to be done-felonice. Vide Dy. 68. n 
adly, The Court held, That ſuch an Jnquiſition would be good 
without the Mam murdravit, and ſo is Dame Hale's Caſe ; and 
that if an Jndiament wants the Mom murdravir, it ought not ta 
be quaſhed foz that Omiton, koꝛ tt is ſtill a good Indidment fox 
Banſlaughter, tho not foz Murder: It crept in at firſt ta ex- 
_ cluve-the Dfender from having Clergy,and it continues accow- 


ingly. | Me ' © | | - = 
bis Inquiſition being thus quaſhed, tho' the Body had lain 
buried ſeven Months, the Cozoner took it up again aud had ano- 
ther Inquiſition found, which was complained of as irregular, 
and moved to be ſet aſide. Broderick contra. The firlt being in- 
ſufficient, is as none at all: It was none ſo in Barkley's Caſe, 
2 Sid. 101. And in Bonning's Caſe, 1 W. & M. And 
king it, would be an Injury to the King oz the Lo of 
Holt C. J. The Cozoner-need not go ex Officio to 
Inqueſt, but ought to be ſent foz, and that when the Body is 
freſh; and to burpathe-Body'befoze, oz without: ſenving fox the Co- 2! fe dus 
toner, is a Misdemeanaz. The Body may be dug up again, but cb. Burial, 
it ought to be upon freſh Purſuit, not at ſuch a Diſtance'of Time 3 * 2 
fo} it is a Nuſance, and may-infect People.- In Barkley g Caſe, face of 
there was the Leave of the Court foz that Purpoſe. At ilaſtit wag Time. 
agreed to traverle this Inquiſition, and to try it at the ares. 
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M Broderick took Exceptions to a Conviction of Deer-ſtealÞ ; , 
ing, where the Fat was laid to be done in Foreſta ufi- F.. 77. 
tatà fo keeping Deer, and that the Defendant killed a Deer 
without Conſent ofthe Keeper; and inſiſted, That uſicac. might be dealt 


meant of a long Time befoze, i 
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| 7 125 Ind it was (ai b Hole x. 


 cution. Matter ſuggeſted on the Roll.] So — the 


f of the Ranger z ſed non allocatur, fop the Leave of the Ranger 


is the Leave of the Reeper, and uſed ſpeaks the prelent Time as 
well as Time pak. 5 


d wle Chandler. Mich. I Ann. BR. 


| | Condition of Der ges on & 4 W. & N. C 10. 
n ene be to ft 
eee Proceed: 


IVE 


* 


ly. 


tween ſuch a 
Day and ſuch | 
« Dey he ki mer is not tied up to that: 
Deer, is well. 
Bat. 410. Bern Winch, 34, 107. Tho 1 Fg d. 1 
Ga. Bt 1% . e it n n J nſon at Common 


diliknet Offence creates a m 

may be laid te be done diverſm 
ee 00h dee Hep Dy Fee is not a 5 
9 tut an Increaſe of Damages,! per Gould, quod Hole C. J. 


* Fo k — Thar en lia Killing is lutdcient, 0 tr nerd notfet 

_ with 8s Hunting, no? how the Deer was dle 
Poſt 383. 4tbly; Thut ideo conſideratum oft eonvidus eſt; without 
Conſiderat. | forisfaciee, is iffcient ; fu 


—_ Stacie . 
mere cr conſequence}and the-jujjitial Patt 1 — at ehe E d the 
N Wanſequenee e un. 


risfacier. Ithly, That if the Owner of the Park die before hall dar! 


reft ig nn 


krecuroc of any the Conpiction is affirmed here 


— Bae- Levari Factas \ (ed videtur, it wü been A erehary and e 15 
Cyr 47 
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King verſus Speed. Mich. 1 Ann. B R. 


Na Convition affirmed in B R. a. Levari Fac., was 6.9 
zen ta the Sheriff; to levy-the Penalty: The Sheriff ſetzen a0 cen 
the Goods and ſoſd them. And this coming befoz? the, Court, in s. R. Eu. 
r . as ans orien hall 1 
it, That this: Court mult award Execution ; tos the Rec — 
here cannot be:gemoved no2 ſent to che Jutſces; and as the S brit. 
r the Convitian, the Court in ne- A+ 369+ 


ceſſary Conſequence habe Power to award Execution. 
Adiy, This Execution 


4 
+ : 


| t be awarded; to the, Conftable, 
tt would, t the Bec had been befoze. the Judires ; but it 
be awarded to the Sheriff, fo he is the Otcer. of. the Court, an 
the Court can take Notice of no other. nnn 
zNy, It may be by Levari Facias, impowering the Sheriff th Where che 
foxfeit 40 1. to be levied by Clap of Diſtreſs ; and in ſuch Cale the che public 
Diſtreſs ſhail-not 8 a Diltreſs taken as à Pledge, Beocfic, be 
but a Dilre(s.to fell; fen the Publick being concerned, it call be e =" 
cotiſtrued-the mod effectual:Levy by Diltreſs, Thus upon a D&S | " 
ſtringas in n Court - Leet foz a Fine, as in Cale of Nuſance, where a re 
the Publiek is concerned, the Dfficer may ſell of common Right?  —- 
But upon a Diſtringas in a Conrt-Leet pro certo Letz, the OG 
ter cannot ſell the Diſtreſs of common Right, without a Cu- 0 
om : So fo2 a Diſlreſs in a Court⸗ Baron, he cannot ſell with- 0b cha 
out Cuſtom z but in Cale ot the Sewers, the Offiter has a 
one 909 the Goods. Vide Al. 92. 1 Keb. 733- 2 Jones 25. 
ae „n e e 
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ina verſus Jones. Trin. 2 Ann. B. R.“ 
M. Parker moped to quath an Jndictment, which was, That c g, 
IVI -the Defendant came ta A. pzetending B. ſent him to reteſbe indiauvlc. 
20 lH, and teteived it, whereas B. did not ſend him. Et per Cor”, It 

Is not tndictable unleſs de came-with falſe Tokens; we are hot to 

— foz making a Fool of another: Let him being his 


on, 2 | | £957 02339 17 2 __ 1 EY | 
Jn Bainham's Caſe, there was an Indictment, foz that A. boz- 1 
rowed 5 1. of the Defendant, and pawned Gold Rings to ſecure contra pag. 


the Payment; and that at che Dar A. tendered the Poney, bnt 5** 
the Defendant refuſed to deliver up the Rings; and it was quaſhed, = 
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Anonymus. Mich. e R. 


IE NDICTMENT was removed by bp Certiorari, and 


e Certiorart, 
— kejd Ms I ink the 


d by Reto 28 a fed, the 
Carton. af ran. Hoſt 85 1 14 7 


ter the Re- 
'terev by thy 
= at any e moe ip a,b 


37039 on 36 0767] 4268 


8 8 5 omina R 4 na 
1 W 
TIN 123585 


—.— en | 


inticing # ravit 
way an 7 2 | 


= a & card 
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Carolum 


fam el 4 — 5 1 The Defenvant 

it was moved in Arreſt of Judgment, That this 

vate Jnjury, fo2 which Caſe lies, and not in its 

to-maititain an Andiatnent. will "a 

his Servant out of his actual Service; 
and not Treſpaſs, 21 Hl. 6, 31. U 


im of this Incitings | 
Toit 14 5 vtſcing ta carry away the 'Goovs, 
|. aſh where the Gbods tere taken away: And 9 
rolted. ADR: aſe of ede Tineen and Colli 
cates 3 Ann. in this” ourt, which was an Jnbiekment 


Mod. 


08. ture, the. MRO e e alſo arreſted fot the lame Reaſons. 
| Domina Regina v ven Wa. 2 Ann R R. 
du) | | 
este . FNDICTMENT ferting foztb, that one Naſh kus convined of 


di@able for Deer ſtealing upon 3 8e 4 W. & M. c. 10. before a Jute 
di⸗ 


Ber . Ptace, and that the Defendant being a Conſtable, the 
Legen: : 
or Ftatute 


8 
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che me N- 
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virected his Warront to bim to levy the Penalty, and that he had 
levied the Penalty and had not returned his Warrant, no: made 

anp Retuin 6 Certificate at all. Ehe Defendant was kound 
guilty, and the Juvicement removed hither by Certiorari. Et 4 ou 
Cur. reſolved, ent Ht K 
16, Abe the Conable is at named in the Sentyre, maz ap: ape Conte lr, | 
. NN — 2 | 

commands bim-ta-exeente thewz-foz as gt Common Jutics 6 | 

lay | An —— \ubowdinate'Dicers to the Conſerus⸗ ce. | 
2 777CTF%CEꝓ́E! Officers of the Aw — 
es: The 2 of the Þundzed may arreſt to: Breach of | 
the Peace as well as a Petit Conſtable, 3 Cro. 378. and was an 
Officer at Common Law, N the Opinions ta the ! 
contrary 4 and the Statute of 5 ls his futhoy- 


this the 
tain the End of his Sternen, and the —— cannot be 
diſcharged; and in a Writ of Execution, where ſomething moze 
is to be done upon it, an Attachment lies againſt the Shertff if be 
Does nat trturn the KUrit. Lamp, -They held, That contra pa- 
cem was Surpluſage, and conld e err darm; ; becauſe 
it mm een. . | 


| Domia Reging who, Gould Paſ 3 Ann. B. R 


Le e £67 that @ poox Boy being but out ane 4 82 
tice to the Defendant gurſuant to the Statute, he Vi & Armis 16 

ketuled to pode fo2 him, Et per Cur, Since we allom the Ju- e, 
ſtices Power to put ent Ippnotices, mne muff allow an Indictment 2 rem 
CI rents Sri ana nn 
not providing fo , x — 
Vi & Armis ts Surplulage. eh -— 
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(30) 
2 A 5 


the 5 of 'the Ole == and 
to denden on both 


6 vn. 04) 5 geben 5 22 gon han? by; 91820 
4 Vile. 0. ; | 
Pr e found at Hicks ad, 1 thit "the 
belag Jet fit communis lena ac male diſpolitas Ov 
— bar. mittere pro ſuo luero proprio ilncite 7 Apon Not guit- 


4 wu H) 1330133543 2 
(333i & JV 22 
ing Bred. Miba lupanaribus conveniire & Scortationes 9 com- 


nor for being ty pleübed, the Defendant was Convited, aus Judgment again 
1 ber; and dom a Writ of Crraf was hyoright, and the Jiidgment 


Cbe Court agreed, rt, That ft u Lodger, who hag 
only a-ſingle Room, will therewith accomodate lewd n 
— — Acts of Uncleanneſs, ſhe map be indicted fo keeping 
Houle, as wel as it we ban the whole Houſe. 2dlp, That 

be indicted koꝛ keeping a Bawvy-Þouſe ; but a bare Sol- 
EE is not fndittable; just as it is actionable to 
fa, a cMomon keep Wen _ ee the is a 


- 4 3 e $45. 
Whoze. | So 


Domina Regina anſehen bat kal 5Ana BR. 


SI 3 335 


cas) NDICTMENT was againſt A. and others, kun that being 
To may be Receivers of the Queen's Car, they did colore Officii ſui ex; 
joiotly i tozt Money from leveral Perſons, Gpon a Potion in Arreſt of 
Excorrion ; Judgment it was held, That two Men may be indicted jointly fo 
ocherwiſe for a Battery 02 Extoxtion; becauſe 'tis a Crime at Common Law, 
Trade not be- of which they "might be joitikly or ſeverally gufity. But as to 
ing Appren- the Caſe'tn 2 Ro. 8. 1 Ven. 302. chey admitted that, VIZ. That 

* Roll Abt. two Men could not be indietey jointly fox exerciing a Trade, not 
In 116. . having'been Apprentices ; fo2 iod'defng' Apprentices, is that bil 
- - occaſions the Crime and Foxfeiture,” and that mut of e be 


ſeveral, © Judgment kor the Tuer n. 
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Doing io Re 0 Jennings Ti, 7 gun B, R. 


IR James Mountague moved to quath a Conviction of Deer: 0G 
kenling on 3 8&4 W. & M. talen by a Yuftice ba entered & ½ . 
into a Glover's Houſe, and finding 1 Deer Sin, asked him how Sher of 

he came by it; the Glover ſald he boyght it 1678 hs nat gi- , b en 
ving a good Account of himteit, was convized.-- And the Court „id 
held, That the Juſtice might enter and convix the Perſon that 
ſold it; fox the Statute mi git he e cally om if the Deer- 

feater conſd diſcharge himſelf by a Sa 


Domins Regina verſiu Barret. Mich 9 Ann. B R. 


, Conifign of Deer-ltealing heing returned on a Cordon, 6 | 
the DþjeKon It, ; he Conv appeared t I tall 


A. be in 
5 due — 747 
Convicki 

may be it be ty 
Time after- 
wards. 


8 gaoy Commencement of the Suit, 
Can e DD 


o ia ambuJacro, 


8 
tids want of 
® Summons in 
kama ft ſummary 


auſe he Pea N a 12 
ee _— 
| in ons, which. are. a 
18 the ew e 5: S ft was 
1 22 and all the Pyecedents un 
Ath ag 8 convictus eſt & forisfaciet ſuthmam 30 J. jurta Fort ciet 
formam Statuti, without making a Diſtribution, which ought to manger wh 
he 10 to the Purty orien; aol; to-the et, 8c... But the cico 
Court held it was well enough. Jt is enough _ Quod con- N. B. Mich. 
258 elt F 55 a ge F ee 4040 in Ex 
ö 0 Chamber this 
v * | 
n een 
elt in en laber. 
+ - =o 
* where the 


o Star. gives 
half to the In- 
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and a final Judgment, becauſe. a Crit of Erroz lies on it, 
2dly, He argued that it could not be parddned: iff, Becauſe it 
is a Foxeiture to the Party grieved, and he hath an Intereit in 
the Penalty, and it is a Part of the  2dly, Becauſe 
the Puniſhment of the Party in this is by Map ot Sq: 
not dan Example, line the thzee- Years Ampziſonment 

dy the Statutede Malefactoribus in , 2 Inſt, 200. 3 Inſt. 151. 
J 0. 51. not like 1 Cro. 46, 47, 198. 11 Co. 65, 66. 3 Cro. 338. 


95 


| z Mod. 34- z Cro.'82, 83. Adjournatur 
Domina Regin 0e, Williams. Mich. 10 Ann ñ l 


| (35) FNDICTMENT againft Hugband und Mie fut 


—— Comman' Domum lenocinii, Anglice a common 'Bawdy-Houſe. 
14 (pon a Potion to qualh it, the Objeftton was, That the Keep. 
ouſe could not be'the Keeping ot the Wife, any moze than 

Be. tits the Keeping of the Serbarit : But to this 'twas anſwered and 
Houſe, * by the Court, That the Clife may be guilty and commit 
- a Crime with her pusdand, and that that'Trime is joint and le. 
dera. pusdand any Wife may commit a Treſpaſs, Murder, 
Treaſon. Jn Dz. Huſley's Caſe, Baron and Feme were indited 
Raviſhment or Ward, and the (ite was found guilty, 
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fault. 
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, only.to one K N 5 
1 _ Char and bor c UL 
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-vulneraver, &c. 
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foumer. In a civil Aﬀton, where one Part of the Declaration ig If »» 9#:ace 
lit, and the Jury find entire Damages, the Judgment muſt be fic . 
arreſted, becauſe the Court cannot appoztion them; but in Indick⸗ lodig ment 
ments the Court aſſeſs the Fine, and they will ſet it only act. Þ* en hid, 
ung to thoſe. Facts which are well lam. If an ſufficient be che 
to maintain the Jndictment be well laid, tis enough. Afterwards, #+8: it 1. 
in Trinity-Cerm following, Judgment was given againſt the De⸗ pb. 208 
kendants. r 15 b 


NM ir eie warns DI 
Domina Regina verſus Cranage. Mich. 11 Ann. Co- 
rius in 


75 I 1453 en 
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Chamber 
S. in the 


15 Tenure. che Indie- 
3 two were ac 
quitted, fo? the 


| ny th 
ment fo2 ating a Play and ſpeaking obſcene 
, in a Play-Þoule in LincolnsInn-Fie 
Houſe in Lincolns-Inn-Fields, the 
ted; fat tho the Mops are not local, pet theſe qre made ſo. One 
may make a Treſpaſs local, that is not fo: M the Speaking had 
been-alledged in Lincolns-Inn-Fields, then it had been lald as a 
 Venve; but here "tis otherwiſe, 'fo2 here it is alledged as a De- 
[rription where "the 'Play-Þouſe food. In the: pzincipal Caſe; Loc. ,. 
Part is local, Part not local; the Cubiculum is local, the taking 
8nd carrying-away is not local; but then all is put together ag 
one entire under one Delcription, and pon cannot divide 
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Burrenderee comes not to be 
— ear the Low tall ſeize as fozfeited : Durrenderee 


Infant was 
Fine; and it is 
rendero? in whom 
t if it Lan 
Ee and Grego 


rions,. 
boa, by os Call as Cuikom makes his In 
the Low cannot be ſaid to loſe 
t _ no Fine due; noz Occaſion of 
d d bers is no Room to ſuppoſe a tempojary F01- 


Foxfeiture of the 
9 1 aamittance ; and 
Dolben 


$67. F. 2. E &e. he 

berttante, it de reg 
8 Fine, foz he 
Avitiittance 3 
keitute; fo2 the Jury 
Foꝛkeiture: IT; ist 
1 Ba 29 4 Soc 
not, Baili 

ſeize ſuch Tenements ag ths 3 
221. 8 Co. 99. 2 Cro 306. 8 Ne a but 
the Foxfeitire-is quo ulque only ag appears by the Pleadings. Jn 
W in 


Eble undi Peale. ut 10 lum * 


lala, I N Debt upon a firigle Bill, the Defendant pleaded that be 
boy Necelſi- I was within Age; the Plaintiff replied, That it was fo: Necel- 
IE Caries, viz. 101. fo: Cloaths, and 15 1. Money lent pro & 
erga his neceſſary Suppozt at the Utitverſity. Ehe Defendant 
rejoined, That the Boney was lent him to ſpend at Pleaſure, 
ablque hoc that it was lent him foz Neceſſaries ; and Jſſue — 
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g an Infant, dd 
UNE: Ib. he Infant, 


Cuſtom to be of an abſolute 
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Publ you Fol Trim, II Will it. . R. 
- — 207 Cit De 3 On 3 7 #2 
As PASS for quartering a Djagoon upon the Plath- i. 
tik to find him Meat and Dunk, and pay and St 2 5 $27. 
bop bts Hoyle, &c. Uporr Mot gutity: pleaded, Re ae * 
| I®> 2 erdict was tound, that the Plaintiff kept a pouſe d lodge 
Epſom, & dimiſit Conclavia, AngliceLodgings;talibus qualesidid. ft 
accedebant propter ſalubritatem aeris & potionem Aquarum, & und regte 
that he drelſed Meat tor his Lodgers at 4 d. per _ — rae Her 


them ſmall Beer at 2 d. per Mug, and alfo'fotind — 


room, Hay, &c. for Hozſes, at ſuch/ and ſuch Rates, and thut vichio See. 
1 being a Conſtable, quartered.a'Dzagoon upon the {cl 1. f 
n 


/ quartering 


Serjeant Wright and My. Cowper inditedon the 4 & 4 W. & Soldiers. 
M. c. 13. By which Soldiers map be bitlette upon Inns Live- 
ry· Stables, Ale: houſes, Victualling- houſes, ànd all houſes ſelling 
Brandy, Strong: water, Cyder and Metheglin by Retail, to be 
drunk in the Houſes, and no others, and in no private Houſes 
whatſoever. And that this vows 4 the Plaintiff's does _—_ 
2 


tbe! Tn Ya 2115 7 19 5 not ＋ 
49. Fitz. Hoſtler 49. 2dly, It is not a A 


3dly, It is not an Ale-houſe nog Victualling- houſe, 
to all publickly, and indeed are deſcribed, quod cuſto- 
e & communit. & publice vendidit, &c, 


when this Cate was ſet down fo? the e Reſolution 
„gave Judgment foz the * 


laid, the 
was 19 elfe „ Fhar therg Was. n. ny koꝛ giving 
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York verſus Grindſtone. Mich. 3 Ann. B. K. 


EPLEVIN' tog ve; the Derentidnt owed the Taking 
ne and Detaining, foz that be kept an Im, and the Plaintiff 
2 | Txaveler-came and itit his Horſe there, where he had 

Ges”, dern ſo lang. that the Rotring came to dub a Bum, till Pay- 
Tong ag en en I ourt 
.. dend bat were: wund m tete um entertain 

Lare n, E wt the Cho mar ee Goods If Guefts'till Pay- 


not tecelbe as an Inn keep 
— contre. 4-4 if is a 


p which the — has Cain” 
' Vide Cro. Ja. 
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Ward egg Evddurd” Till 10 Will 1II. B R. Tarr 
> 21 eee ET ron Dun An-. 


JEPLEVIN; a made Cognizance as ik te 

A. und B. pn — 1 Sit Robert Carr was ſeized in Fre 

1001. Rent * the Locus in quo, and granted one Annuity oz yearly Rent of 

ro five equal 100 l. to A. B. C. D. and E. to be equally divided between them, 
yo to to habe and to receive to them and their reſpective Aſigns, 201. to 

bold o cem, £ach during their Lives, and the Life of the longeſt Liver of 

Viz. — them; and that if any one died, his Share ſhould be equally di ⸗ 

exch, &. vided among the Survivozs, and that A. and B. are the Sgrvi- 

Jointenants. Doss. The Plaintiff pleaded in Bar an Act of Parliament to 

make void all Conveyances made by Sir Robert Carr, befoze ſuch 

a Time: And Iflue being joined, whether this Gzant was made 

befoze ſuch a Time, viz. April 1630. was tried at Bar, and 

Tenants in found fo2 the Avowant ; and Pemberton moved in Arreſt of Judg⸗ 

common ca» Ment, That Tenants in Common could not join in an Avowyy, 

"1; but mult avow leverally, Lice. Seck. 317. And that the Gzantees 

were Tenants in Common, and not Jointenants. The Caſes 

Dy. 308, 309. Cited on both Sides were, 2 Ro. Abr. go. Sty. 211. 2 — 656. 

1 Inſt. 180. Dy. 351. 3 Cro. 25. 1 Saund. 282. 5 Co. 55. Et 

per Holt C. J. The Wows, equally. to be divided, cannot make 

a Tenancy in „ in a Deed, * they may in a Till j 15 

e 
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bone Rent and one Grant undivided. e 
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Jointenants and Tenants in Common. 
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tion how the Maney on Recelpt- is to be witrtwuren, viz Ss 
much to one; and ſs much to-anather ; but do nat ſever the Gant 
noz the Kent ; for it is not ſeveral Renta ho? ſeveral: Grants but 
they wert Tenaſus in 
Common then each al them muſt aud de gquinta parte t 2001: 
and not foz 100 I. M on Copadceher grents a Rent oc 201. 
fo} Equality of Partition to the ather t. Mr. 10 l. tu one, & 
10 l. to the other, they babe but ane Kent, and the vir. is 
explatiatozy, 1 Inſt. 169. b. which:Caſe is nat ta de 
And the Chiet Juſtice ſald, dt a Man grants 
and B. habend . one fcre ta ont, and the uther 
the Habendum is void any repugnant. Hoh 272. And 
Mbere the Gꝛantoꝛ has granted one Rent, it is repugnage 
the very Wopds of the Gzant to make it ſeveral Gzants of ſeve 
ral Rents. Judgment foz.the 


the Avowant. 
Fiſher werfe Wigg. © HilE-t2 Will. III. R R. 

. 

rea 


the Parties. [N. B. and ſaſd, That twas here lil the Cal? 


- Ae, which muſt be conſtrued accoming to tis to fulfit the Jit- 7 


tent; and in the Caſe too of a Copphold, wherein, to ſuppozt the 
Intention of the Parties, Limitations of Eſtates have been ad- 
mitted, which are not allowed in Freeholds. 1 Ro. Abr. 67. 2 Cro. 
434 Popb. 125. 1 Saund, 151. 2 Vent. 365.] But Holt C. J. con- 
tra, held it a Jointenancp, foz that the Mods <qually, &c. impoꝛt 
no moze than was implied in the fozegoing Noms, i. e. to have 
alike, which they cannot but have as Jointenants; and that Co- 
pyhoids will not paſs by moze impꝛoper Moos than Freeholds. 
Je a Feoffmens he te A. add R. equally te be divided, they are 
Jointenants ; iz they Have the Lat bp one Title and Eftate, and 
equally to be Divided, impozts nothing but what was implied be- 
foe ; But if it be to A. and B. habendum one Moiety to A. and 


the Kuens, to have and receive 20 l. a-piece; ite an ExHana- 


tcaants. 


they do. but 
not in a Deed. 
1 Vent, 376. 
Cro.Eliz 696. 
2 And. 17. 
Benl. 36. 

$ Co. 189. 


the other z B. they are Thuguts in r 


Titles, and there muſt be leberal Liveries, m fg 
conſiſtent. But if it were babendum ten Acres ta one, and 
ten to the other, the Habendutti wouly be vold to? Repiighancy, 
99 (by the Cow divided, de tele that td not itmþbit'a Tenancy 
in Common, fo! their thizft be e 
Carew nin) air pn 
t 
Tenants in Common hold by febrtal Titles oz ſeveral 
but theit on ts enttte, at Common Lat they were 
tompeſlabie to male Partition. Aud therekoe in nung 1 
artition, the Party never eto whether de is Cent u. 
on 02 Jointenant; the Poſleſlion of the one is the PoſſeMion of 
the other, and he cannot be a Dilleiſoꝛ without an actual Duſter. 
Hob. 120. Mo. 868. gd 


not 


iff Eom 


be efitite & pto indiviſs; . 
ts create an 


Ctr of co. fue. 47 
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392 JIoint and Several. 


— 


» 


foumerly loo d on ag a joint Eſtate. Vide Dy. 25; 158. Ben]. 


19. 3 Cro. 330. Nom indeed tin an Eſtate in Common, not by 


Foce ot the Mods, but that it appears to be the Intention 
of the Party, that there chauin . 'benoDSurvivoyſhip. A*Devile to 
two'equallyto be divided, habendum to them and the peirs of the 


es. [N. B. Adi the Eſtate continues in Jointenancy, there 
no Auteration ot the Tenure: . But t von turn it into a Te- 
in Common, afl the entire Services multipiy.] But Judy: 
was given accoming to the Opinion vf the other two Ju- 
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ie bim to enter, &c. But a 


may diſſes 
is Compa- 4 
bis Comp | enough, Fer ur. 


Far. 39. Co. Lit. 199. b. Ante 302. Fos 423. e 


Heydon verſus Heydon. Mich. 5 W. & M. R R. 


(r) J OLEMAN and Heydon were Copartners, and 8a 
. Judgment was againit Coleman, and all the Goods both 
tion agiinſt ok Coleman and Heydon were taken in Execution: 


50 And it was held by Holt C. J. and the Court, That 
cke Gen, the Sheriff mult leize all, becauſe the Poleties are undivided ; 
and ſell an ko ff he (eize but a Botety and ſell that, the other will habe a 
undivided Right to a Poiety of that Poletyz but be mut ſetze the whole, 
Show. 174 And (ell a Boiety thereof undivided, and the Uendee will be Te- 
nuant in Common with the other Partner. | 


4 cope * 


vent 376. A Debiſe tu two and theit Heirs, equaliy ta be divided, wag 
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Journeys Accounts. 393 
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Robinſon verſus Walker. Hill. 1 Ann. B. R. 


N Covenant the Plaintiff declared, Chat the Defendant and ( 

J. S. convenerunt pro ſe & quolibet eorum, that they oz either of wbt Words 
them would lade ſuch a Ship, and pay foz the Freight, &c. The wake » Cove- 
Defendant pleaded in Abatement, That other Covenantozs were ud era 
in full Life not named, and p2ayed of the CUrit : 
and it was agreed by all, That Obligamus nos & utrumque no- 
ſtrum in à Bond is joint and ſeveral. Sed per Holt C. J. There 
is Diverſity between A. & B. conveniunt & quilibet eorum con- 
venit,.and A. & B. conveniuntproſe & quolibeteorum; fo2 in this 
firſt, qullibet eorum  convenit_expzeſly ſebers the Lien, but pro 
quolibet eorum ſeems to go to the Tbing to be done, that is, 
That they both oz either of them would da it: Sed reliqui Juſtic. 


8298 N 


Juourneys Accounts. 


Elſtobb verſus Thoroughgood. Mich. 9 Will. III. c. B. 


| | 2 _ A bis Exec utoz ell bs Son came to Where one, 
wenty-0 min ending ame Pa 

of Age, Et per Cur. They make 4 (ch the Don c the 6 Wrie, 

Writ by 

Journeys Ac- 

counts. 


counts. 2dly, A TUrit bzought within thirty 
S 
ce 


4 * 
— — 
. 2 & — 
2 
” ” a 
* 1 * N q7 ® 
t >» ww s ? FJ i 
4 
„ m * 
W - a 
LC » 7 
| | «450 * 22 
FA 8%... . : . 4 ir nls rv G43 WW, 
* 
«© , 
- , © * OS = 
| ; Stef ef $72% 0,7 v0 r. 1 Nin TORT a+ : L 
2 * 4 | | . 4 w 2” 'T ©. wu” w 1 v 4 © N 
= f . ls ©. N ' .* » 4 
FE 3 * 1 4 0 N . + 
pf ö 1 a - 1 X ue ö . 4 oy | T6 
q - * # . 4 „ * 1 | 
} 9 a — 4 6 7 *þ "x C48 55 £& * eren 5 
i * * 4 ' "3 : w ” LF f ” $3? þ 7 s - — . 
| y r 1 4 . * 2 
„ cinen 10 e e n Gan, 


5 * * 3 » & $1 . L 
5 % 4 8 vw 4 * 3 „ 0 1 , © 7% 

I * 1 ._, „ » 
* 4 * * * = . 
* PE Pr. -#4* $42 „ * ” * 9 0 : ; : | : 4 # J C++ "34 J 
nA : . * 1 * EE N — "I 
* 
N T * 4 V \. . n 
9 0 — . 4 N 8 bt : . | N : we 4 p 
; * 14 . 8 wy j l a TEE B . 
1 1 # A . 9 + v erg oo . ® 


(2) N Treſpaſs, the Defetidant pleayed and ſhelved a Right in the 
Ran, I Bilhop' of Se bur) by Prefertptton, to. grant Relic A; 
»asche Horſe Y ich s Panoz, and'that ide Porte in Dueſtion. was the 
the Plaine Pott of J. S. a Stranger, aud that the Plaintick cepit & 
took and im- 1 vit Equum prædict. ũnd thut by Uertut of a Replevi [the 


9 
. ed noPoſſeſon to the Plaintiff ; but the Þozſe was thereby onlpin 
rhe gener 
Iſſue. 


Hatton verſus Morſe. 1 Ann. B. R. 


„ ER Holt C. J. Jn Debt, the Defendant 1 
4 | may plead a Re: 
pleuted he. I. leite, becauſe it admits the Contract, which is a Colour of 
lag Action, and yet he might give it in Evidence upon Nil debet. 
ven in Ei. o in Aflumpfit, the Defendout may plend Payment, - becauſe 
dence on the ft udmits the Aſſumpfit, and pet he may gibe it in Evidence on 
— Non Aſſumpſit; (o was the pzincipal Caſe, and ſo tuled. 


Sea verſe Taylor. Nich. 2 Ann. BR. 
R 11 f HT Senne ene en 1 


N Affumplic, the Detenvant bieden, Quod iple performavit 
har J mia cx part fax perornind'; a © Hs lee Thar th 
the genen! Amounts only to the general . 'Quzre, Foz the Aſſumpſit is 
Iſſue. admitted, lo that this is but a charge; and Quere of the Caſe 

* 
| „ OD] UE] : 11.8] G05333-0Uﬆ 
$3101 hits | 


(3) 


Performance 


4 - Iaes 


Britton verſus Cole. Hill. 9 Will. III. B. R. Intr. 
Trin. 7 Will. III. Rot. 187. 


kound nquiſition upon an 
und- by 


O a- tear Facias to leby the | y Aalue of 


iff 
| 89 
are veſted in the Ming, and de woes not-forfeit the 


his Lands, no2 Chattels real, till Jnquifitlon-taken 
toe that an Alienation 'after Dutlawzy, and befozs Inquiſition is 


bis Beaſts map be taken upon the Land, unleſs the C 

Commoner, 02 the Tenant in Common be found by 

tion; and ſo it is of a Leaſe foz Years, to the 

ko; they are bound by the Fnquiſition, and ſo is their 

they abold it by Monſtrans de droit bzought in the Exchequer. 7 

4thiy, That if Ines be fozfeited by a Furoz and teturned up- Iſſues of Join- 

on him; his Feoffee is liable, nay, be in Reverſton is liable, if gl io. 

the Juro2 was only Tenant foz Life ; fog this being a Service foz ca Rever- 

the Publick, the Inheritance it ſelf is made Debtoz, and charged ſioaer. 

to anſwer it; otherwiſe of the Jſſies fozfetted and returned upon 

an Outlaw. The Defendant oz bis Þefrs, Feoffee oz Aſtgns, 

are liable as claiming under the 7 Eſtate, which is charged > 
ee 2 | 


JUDSG E. 


it hall not charge bim in Reverſion 02 Remainder 
ture ariſes from a particular Default of the Tenant, 
9 the Inheritance. See mote of this 


8 1 bus uit 


ö 1 2 ts e | 
II MV: i 
'D. . 8 „ 
oy SUE Pt ne 9G un noqn non nn de 4 
. b 70 68637 391 4001 Bitte * 02 0 n en BY 
- 302 18 1 70 11 22 12 * Ind 288 1 1 
7 * by" vs 1 Ne 11 18 of > 
”% bende Mach. ve wm IL BB. 
eee 4 Qi £411 8 . 71agk 
(r) ER;Hok C. A. 'The: Pay! 
ge and 4 in Judgment 
a fen uus Leda of the Plaſntiff 
rr r A N 
Geek verſus Burwell Kal. Trin. vum BR 
(29 HE Cenfoys ot the College of Phyſicians in Landon ate 
— impowered to infpect, govern, and cenſure all Pzactiſers of 


— London, and ſeven Piles round, ſa as ta pu- 
nith by Fine, Amerctament, and Impuſonment; they convided 

D. Groenvelt 'of adminiſtring [laſatubres Pillulas & noxia Medi- 
camenta, and fined hin 20 l. and twelve Months Jaxpgiſanment; 

 accodingiy the Doctox was taken in Execution upon this Sen⸗ 
tence, and bzought Troſpaſs againſt apt eee 
and it was held by Holt C. J. 


here +. 
acts as 

J odge, his AQ 

is not tra- 

verſable. 


Otherwiſe of lubres Pillulas & noxia Medicamenta. 
8 12 Co. 24, 25. But if a Conſtahle commit 
committing of the wo in bis Preſence, 3 Was 
for ence. | 


„ „ —— — 


JU De GE. 


uw bich Fine is 


4 ſet is aver 


_ 


N not alle be unt 
and determine it with 


ta 


Judge not 
. 


Hae np 


I Guild. tian, Debt was bought in the Court of the Papo? (7 
een Aneemen- of | London, for the Penalty ef a Dp; devo: end | 
- bythe Common -Council--of the City; the Pe- of London 


[99 
feited ta the (iſe af the Maße: and Commonalty of the ſafd City: pony -— = 
Judgment was given again the Defendant, and he bzought Ex- chemce1ves, 
toz befoze Conmifioners appointed to eparnine thoſe Erros, viz. 4 
Holt C. J. Ward C. Baron, Sc. And it was hetd by Holt C. J. . . © 
to which the reft agreed, iſt, That the Mayoꝛ and Commonalty b. vor 
might make a By-Law, and limit the Penalty to be fozfeited to S ff ocher- 
themſelves; becauſe there is no May to infozce Obedience, but by Mayor could 
Puniſhment, which muſt neceſſarily be either pecuniary oz co2po- -— pong 
ral, as Jmpziſonment, which is not legal, unleſs there be a Cu. „. C 
ſfom to warrant it; and the dire End the By-Law ſeeks, is no 
more than Obedience. * 

2001p, 


Jadgment, 
elther — 
f A Adtiuvo or Io- 
| didment. 
the { 5 


400 I. 0 which-- 3001. was by the By - Law to be fop may limit Pe. 


y— 


mn. 


JU D G E. 


£4 a. 


Poſt, 426. 


AQtion by 
Mayor and 
Com 
abates 
Death 
Mayor. 


11 


..adip, That it might be ſued foz in the Court of the e 


and Aldermen, if the Pays? could be ſevered, and the Court here * 


befoze the Aldermen : Tbus the Chief Juſftce of the Common 
leas map bzing an Aion in C. B. but then there mutt be a ſpe. 


2 
clal Entry, viz. Placita coram Johanne 'Blencow milite &c. 
would be erroneoug. 


omitting the Chief Juſtice, otberwiſe it wou 


without him: So a Judge of the Common 


Pleas cannot | 
Conuzance of a Fine in bis own Caſe. kalte the 


3diy, That. if the Mare was an Integral Part, ſo 
could not de a Court without bim, 1 — the Con 


of the Hapag and Aldermen, it could: not be ſued foz there; ko; 
then the lame Perſon: was Judge and Plaintiff, agent and Pa- 
tient, which could not be: The Matter andiConfreres'of anÞo- 
ſpital are ſeized of an Advowſon : It the Church is vold they may 
tion remains ; but then cannot pzeſent the Wafer, fo; he is an 
integral Patt; ann the ſame Perſon cannot de Dono; and Do. 
nee: ©0 if a Biſhop hath Lands in both Capacities, he ce 

give oz take to oz from himſelf. Sa of a Bapoz, 
Þead of the-Cozpozation : And if an Action be bzou 


the Cate 
E 
perſonally bis Judg. 


Act of his Superio:: 
c. And a Pan can 


Pl. 14. was Lam, 
bꝛought by 
he Face of 
bought by him 
ommencement, ' 
could not be aftigned 
ow; and it 'was' only 
e averred, no? appear to the Court 


above without Averment. 
| ; -Þ 


JUDG 


and the Bay? dies, the 2 — | 
Death | 


of the Bayoz : The 


SPS eee 


— 


N 7 C 
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A. _ F | 
5 poN t Writ of Engtiry, either ar Demurret'o7 Aug - . 9. 
© ment t byDrfunle executed the lat Der of a Cerin, the There not 


j4 Plaintiff map enter ve Javoment the th „and — be- 
> not befoze: So where there is a'Uervif, there muft be Day in Bank 


four Days between _ Qerdict and the Judgment; not that in and che Siga- 


all Caſes there bed Motion in Arreſt, as in the peincipal i2s of Judg- 


Caſe, where the 


02 Inqueſt is the lalt Day of the Term 
but et jel there 


may be a (Writ of Erroz, and this Time is allow: 
Purpoſes ; and therefore, nr Qervit- oz Writ, of 
he hs A, hut is fo1 the Plalntiff to. give a Mule to en- 
able bim to entet bis Judgment Niſi capſa oſtenſa fit in con- 
trarium infra quatuor dies; und in the principal Caſe. Execution _ 5 
was ſet aſide, becauſe it was ſued out the 4th Day -after the 


* * Writ of Enquiry —_ an _ returned the 


7 
$4.4 4 * * 01 


; Anonymws:: wh 9: Will. III. B. R. 


I's be Feme Sole give a eeredat to conters/a Judgment, and waer 
marry befoze it de entered, the CUarrant is countermanded, te, 
udgment ſhall not be entered EY pusband and Wife; : 


3 wards, is r 
m1 at it would charge the 1 dee , 7 
; | Ante 1 17. 


Coole verſus Cooke. . Tin. 9 will IIL B. R. 


N a Quare impedit the Defendant pleaded Milnolmer in Abote- . 
ment, and the Plaintitf demurred and gave the common Rule Where Judy: 
to join, &c. Jt was held, That in all real Actions one cannot en- entered on 
ter Judgment upon a peremptozy Rule without Motion; and ſo ry Nate with 
in mir'd Actions; otherwiſe in perſonal ; but this extends not to 


Motion. 
Pleasin Abatement, becauſe final Judgment is not giden on them. NEE 


Duke's 


40 JUDGMENTS. 


Duke's Caſe. Mich. 9 Will. III. R R 


(4) UKE was upon a Trial at Bar conbitten of Perjury, 
Juigment for } J and upon toe Capias he was outlawed; and upon the Ext 
Puniſhment gent *twas moved, That Judgment of the Pillozp might be given 
cannot be g- againſf him in bis Abſence: Et per Holt C. J. Judgment cannot 
H in k Ab. be given againſt any Yan in his Abſence fo2 a cozpozal Puniſh 
| ſence. ment; there is no ſuch-Pzecedent.. . If a Pan be autlawed of 
Ante 56. eejony,: Execution was never awarded againſt the Felon till 

bzought to the Bat..... I. Capias ad ſatisfaciendum Domino Regi 
pro fine is common, but there never. was a Weſt to take a Ban 
and. put him. in the Plſozy ;, and o ſays Sir Samuel Aſtry upon 
Search of Pꝛecedents. e 8 
Anonymus Mich. 10 Will. III. B. R. 
3 A Feme Covert, who livey by her ſelf and/ acted ag a Feme 
Juana, N Sole, gave aCCerrant of Attomey to confeſs a Jud 


Feme Covert &c. and afterwards moved to ſet aſibe the Judgment, becauſe the 
refuſed to be was Covert z but the Court would not relleve ber, but put her to 


ſet aſide up- 


on Motion. her Urit of Ctroz. | 
| s | . | oh | 1215 10. 4 
Anonymus. Mich. 10 Will. III. B R. 
Motion was made to ſet aſide an Execution on a Judg⸗ 
ment, upon Suggeſtion of an Agreement between the Par- 
teſſed upon kles made alter the Judgment given, viz. That the Judgment 
will take No. fhould be upon luch and ſuch Terms, Et per Holt C. J. (here 
ricc of them ; à Judgment is conteſſed upon Terms, it being in Effect but a 
 oberorſe if conditional Judgment, the Court wil lay thei pands upon it, 
ment is ſub- and ſee the Terms perfozmed + But 'where a Judgment is act ⸗ 
f-quent. fnowledged abſolutely, and a ſubſequent Agreement made, this 
does no way affect the Judgment, and the Court will take no No- 
tice of it, but put the Party to his Adlon on the Agreement; 
8nd in this Caſe the Agreement being only under their Hands, 
tis no Oꝛound fo; an Audita querela; and the Court cannot hold 
Plea of an Agreement upon a Motion. | 


(6) | 
Where Judg - 
ment is con- 


7 


—— 
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JUDGMENTS 


Domina Regina verſus Fitzgerald. Paf 1 Ann. B. R 


HE Defendant being convicted of a fcanvolows' Libel, (7 
way giber again him to pag 100 Barks Fine, odge l. 
Courts in Weſtminſter with d Paper in his pat. ume Tem, 
Ja Chanceryhe behaved himſelf tmpudentiv, ans juſtified his Ok. od che Pu- 
fence; foz which Reaſon the Court tricreaſed his Puniſhment by cl. 
Inpzifonment, | e E 


and go to all the 


Anonymus. Pal. 1 Ann. B. R. 
F a Judgment be below foz the Plaintiff, and Erroz is bzought, d 109 
and that Judgment reverſed; pet if the Netcom will watrunt went mall 

it, the Court ought to Five a new Juby for the Pialntiff: gives 0» 
But if the Judgment be erroneous, and again the Plaintiff on r f E.. 
the Merits of the Cauſe, that o to be reverſed, and no new Pot 03. 

Judgment given fox the Ak im ettonrong Judgment 7357. 
be given foz the Defendant, and tis reverſed, and the Berits an ⸗ 

pear fo2 the Plaintiff; be wall have Judgment 2: If the Berſts be 
againft the Plaintiff, the Deferwant ſhatl have a new Judgment; 
ld it is in the Exchequer-Chamber z fo? they are to retdim as well 
as to affirm oz reverſe it. 1 Roll's Ab. 754. pl. 1. Cro. Car. 
443: Hob. 194, TAS rats RR 


Duke of Notfolk's Caſe. Tun. 1 Ann. B K 


A Grit was given in Eaſter-Tecm, and befoze Aidijment („% 
\ ſigned the Plojutiff died. Et per Holt C. J. Thatthall not F.. 54, 29% 
hinder the Judgment being pnteren,/ poutned it be within two u be aer 
Terms after; and the Statute of Frauds and Perjuries only re- Phinif's 


quires the Time of fl | be entered on the Roll; and 4 P'D | 
that is only foz the bf Purchaſozs; for ff Judgment be „chin too 


ſigned in the Uacation, yet tis entered as of the Term befoze 3 Tem afeec 
and none but a Purchaſoz ſhall, be admicted to Cap, it was ſigned , C . 4. 
as of any other Time; and tis the Courle of the Coutt' to let «. 
all Things be done in the Uacation, as of the Term defoze. 


Fre At 


4 JUDGMENTS. 


8 


Atrwood verſus Burr. Mich. 1 Ann. B. R. 


%) IN aninferioz Court the Plaintiff vemurred on the Defen 
Judgmearon 1 dant's Plea, and the Entry of the Judgment fox thePlaintif 
* Demurrer on the Demurrer'was, Ideo conſiderat. eſt, &c. and not ſaid ag 


co. uſual, Et quia videtur Cur. hic quod placitum prædict. præfat. De- 


tered with, fendentis minus ſufficiens in lege, &c. And now this Judgment was 


dead nde reverſed foz that Cauſe ;' foz when a Demurrer ts joined, the 
quod piscit. Court ought firſt to vetermine the Batter of Law, whether ſuf. 
Fred, &. ficiens 02 minus ſufficiens, befoze they onounce Judgment; and 

by this Judgment it does not appear that they determined the 


Batter of Law befoze them. 


cu) _Carting verſus. Williams. Hill. 1 Ann. B. R. Vide this Caſe 


Title Action ſur le Caſe ſur Aſſumpſit, pag. 24. pla. 8. 


Anonymus. Mich. 2 Ann. R R 
Wann e I E a Han be arreſten upon Pyoceſs ex Communi Banco, 0? any 
confeſs lud I inferio Court, and gives a'Warrant to confeſs a Judg- 
in Catody. Ment in this Coutt while in'Cuffody, no Attozney being there 

preſent, we can examine and ſet aſide this Judgment; otherwiſe 
where it is to confeſs a Judgment in another Coußt. 


Siſted werfus Lee. Mich. 3 Ann. R R. 


nel be |S PON Payment of Coſts, the Court will ſet aſide a Judg- 
Judgment. WA ment, tho it be regulariy entered, if the Plaintiff hath not 
lost a Trial; and ſo is the common Courſe in C. B. | 


Anonymus Pal. 4 Ann. B R. 


(744) THE Defendant, again whom Judgment was recovered, 
2 1. brought a CUrit of Erro?; and afterwards got a Reference 
we: "an 2 to the Baſter to examine the Regularity of the Judgment ; and 
tor drousbt, the Court upon the Baſter's Repozt were of Opinion, That by 

bzinging the Writ of Erroz the Judgment was admitted to be re- 


gular, and that he ſhould not examine 
| diſcharged. ex that now; and the Rule was 


* 
" = 


4 Phillips 
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. 


JUDGMENTS. 403 


— HI 


Phillips verſus Berry. Trin. 6 Ann. R R. 


Eyament Judgment was given in B. R. fo2 the Detendant; C's) 
Nute of Errozy'was-brought in the Pauſe ot Lords, who re 1 9 
verſed the (aſd Judgment, whereupon the Plaintiff applied to the verſed in Par- 
Court of King's Bench to enter up the Judgment given by the nen Jug. 
Þouſe of Lozds; and twas urged, That a Judgment muſt be ment mot be 
given fither bythe L008, 02 bythis Court: That the Los could eacered chere. 
not, becatcſe they hade only the Tranſcript ot the Recozd befoze 
them ; therefoze this Court muſt, leſt there ſhould be Defect of 
Auftfcea;1ike ther Caſe: of Shaldoe and fidge, ' Yelv. 74 In Trei⸗ 
paſs, Judgment in B. R. nas given fo2 the t ʒ 'Erro2 was 
bought in the Exchequer · Chamber, and the firſt Judgment was 
reuerſen g aniF the Record returned in B. d Che Court of B. R. 
gane ment quod querens/recuperet, and a Pꝛetedent was | 
chen in Winchcamb's Caſe; where the ſame Courſe was taken. IeTod : 
Holt C. J. The Houſe of Lanz babe, in Judgment of taw; the fe-. 
very Retom befozeithem ;* [ed Quær. de ceo,” Car 1 Sid. 236. il fendane oa « 
eſt dit, Que dett giſt in B. R. pendent Error in Parliament; que ne gf. Ver- 
eſtre, ſi le very Record eſt remove. 1 Rol. Abr. 753. 15 10.] verſed in the 
Foz the Writ of Exropſaps, recordum & procefſum, and not tran- Exchequer 
iptum .- and he:took this Difference,” It Ejetment-is bzought Sure: 

B. R. and upon à Special Uerdiit Jungment is given fo? the De- ſhall give cho 
fendant; and this Judgment fs'reverſed in the Exchequer-Cham:- . 
ber, that Court ſhall give Judgment and enter it; but had it been vid on De 
upon Demurrer, this Court ſhould have entered the new 'Judg- worrer. 
ment, becauſe the Ext heauet · Chamber could not have awarded a *2* +** 
Ulrit of Enquiry oł Damages: Further he ſaid, Jf Judgment 
be firſt given koꝛ the Plaintiff, and that be reverſed in'Erroz, the 
. Defendant is in Statu quo therebp, and na new Judgment need 
be giben. But if the firſt Judgment was given fo2 the Defen- 
dant, and that is reverſed, a new Judgment muſt be given to put 
the Plaintiff in Poſſeſſion of what he demands: And the Court 
agreed they could not enter a new Judgment fo2 the Plaintiff, 
becauſe when they dave given Judgment on the Oꝛiginal, they have 
executed their whole Authozity, and there is no Pzecedent that this 
Court ever entered a new Judgment, where the Judgment given 
here was reverſed in Parliament: And afterwards Application was 
made to the Loꝛds, and they entered the new Judgment. | 


Ff f 2 16. 
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din Inn, and that | 
ed do immoderately 
S, bats Cour, 


the Ano 
1 ch the Anton — 
the Gilt & t on 
—— and a Mealure oniy of Damages. Judgment affir 
1 Sid. 343. 1 Saund. 72. 1 Cro. 370. 1 Ro. 346. I Jones 449. C4, 


Anonymus - Pal. 4 Ann. In Canc. 


(2) Bill was ought in Chancery to fozecioſe a Boztgage of 
r Defenvant pleaved to theJurisvinion 
Chancery to of the Court, viz. Chat the Juands of Sarke, Guernſey, Jerley, 
forecloſe , c. were four Jllands governed: dy the Laws of the Dutchy of 

at Sf Normandy. And it was objected, That Bitis to redeem were an- 

che Juciſdi- cjent, but Bills to fozecloſe were of later Date: That Serjeant 
Cout if che Hutchins had Caſd, he remembzed the firſt of them; That the 
Perſon be Party ought to ſue in the Courts of the Jfland, and _—_ 
ene, On the other Side it was ſaid, That Chancery agit in Pert“ 
git in Per. nam; That if the Perſon be here, he may be ſued in Chancery, 


ſonam & non 


e tho the Lands lie in a County Palatine, oz in another „ 
1n re 2 


3 


5 Jury and Juror. 


as as Ireland 02 Barbadoes. And Wright, Low-Keeper, over-ruled 
the Plea, ſaying, The Court ated againſt the Perſon of the 
Party and his Conſcience; and there might be a Fatlure of Ju⸗ 
fice if the Chancery would not hold Plea in Caſe, the Party 


being bete, and the juhole zune in UL 
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; "Rule was unde Ther ubm a Water 2925 debe 
Jury, viz. Fozty-eight out of the Freeholders Book, be Jury 

p all give Notice to the Attozaeys of both Sides 122 ſter, 40d the 
2 pzetent, and it che ene comes and the 

that appears ſhall accowing to the ancient Courſe te 2 

TEN I 20000 Wa maya n er err fox 
ds ent. 


eee Nich 8 wn LB. . 


FFF Jury, fn (2) 
1 Caſe it be nat exmeſſes in ſuch Rule, That the —_— 
firike fozty-eight; and each of the Parties ſhall frike out 
Twelve ; the Patter is ta fire twenty tour, and the Parties 


out 
= 


_ mo arg to trie 5 — 5 
Anonjriis Pal I 1 B. R. 
. . C 
| F a Jury give a derdict on their own Knowledge, they ought (3 2 
to tell the Court ſo, that they may be [won as Witneſſes ; quite, © 
and the fair ay is to tell the Court befoze they are [wozn, that Court that 
they have Evidence to give. — — 
A fore they ar 


Juſtices ſworn- 
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10 Mü J 14 654%} Clog 3 ade 4935: of 54 
J babes of Powe," 


rin Anonpmus —Hill-4 k KR. 
679 ER Holt C. J. The molt regular 2 
— proceed pon the 14 Car. an g a poozPerſon, 
on Sracute is to mad eren of | nf and Adjudication, 
t to make a — their pands and 


14 Car 2. in and upon t 
Poor. Seals to the Church ⸗wardens, to convey the Perſons to the Pa⸗ 
:4Car.:. tiſh to which they ought to be ſent, and veliver in the Reto 
n per proprias manns into Court next-Sefflons, to be kept there 

dmongit the Records, to charge the Pariſh; and that Recopd may 
be well removed by a general Certiorari to the Juſtices of Peace: 


| GEE unnd de had apviled the Jattices in Surrey to hols. 


225 AE F 1 ke” 
+ bY. 19% 302 1 d 


. Domnins Regina aol Trringron Mich. 9 Ann. B R. 
5 | NDICTMENT was found at the Sefionsof the Peace fo 
foxging a Letter in the Name of J. S. &c. and was bzought into 
fore Juſtices H. R. by Certiorari, and upon Motion in Arreſt of Judgment the 
of Peace. Court held, That no Anviament lay befoze the Juſtices of Peace fo? 
Foxgery; ko their Power is created by At of Parltament within 
Time of Bemozy, and they have no other Authozity than what is 
thereby given them; and the general Mos of their Commiſſion, 
De omnibus aliis tranſgreſſionibus & malefactis quibuſcunque, muſt 
be underſtood. of ſuch Crimes as they have Power over by the 
ſeveral Statutes which created oz inlarged their Power: Soit is 
to Perjury at Common Law; but Perjury upon 3 Eliz. is indi- 
able befoze the Juſtices of SeMlions, becauſe it is ſo appointed by 
the particular Þzodiſion of that Statute, . 


Vide plus, Titles Poor, Orders, Seſſions. 


ee” 24 


JUSTIFICATION. | 


(Atkinſon ſi Crouch. Mich.2 W. MRR 


N Treſpaſs fo2 taking Salmon. The Defenvant julliled the 
_ Taking the Salmon, being caught at an undue Seaſon, 

under the Stat. 1 Eliz. c. 17. and that he was a Conſtable. 23 
And upon Demurrer the Court held the Plea ili fo Mant v. at of he. 
of ſhewing a Marrant, foz that the Conſtable could not inter- ing Wee: | 
CI In Way ˖ — — jw — | 

4 — Judgment. » . 1 


Lena & Us. uuf kale Mich 7Wa 1. BR. 8 


I Treſpaſs. by Pusband and ite for Alault and Battery: 
on the Wife, the Defendant pieaden gon Afſaule demeſne of the .f, Agi — 
The Plaintiff replied, ' Chat the Defendant was g0- in Defence of 


i to wound her pusband, and that ſhe inſultum fecit to ber Husbead. 
defend him. Ce puns 1 


C1) 
Juſtification 


# Poſſeſion, | 

E | | 

impoſuit. Quod fut conceſſum per Curiam. But the Court | 

ſaid this differed, fo2 that the Wife might juſfify an Aſſault in De- Serv-ot of bis 

fence of her Þugband; ſo might a Servant of his-Waſter ; but rec: bo 

not à Paſter in Defence of his Servant, becauſe he might babe erf. | 

an Aﬀtfon per quod ſervitium amiſit. I the Defendant was! ! Rol. Rep. 

holding up his Þand to trike the pusband, the TUife might .. Ab. 

make an Aſſault to pzevent the Blow. But a Man cannot julkify 545. D. 

an Aſſault in Defence of his Houle oz Cloſe, but muſfpleadMolli- dar af bi, 

ter manus * Judgment fot the PE Freebold, bat 
0 ev | | : Mollier, be. 


* 
1 
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4% JUSTIFICATION. 


Swinſtead verſus Lyddal. Mich. 8 Will. III. R R. Int: 
Triin 8 Will. III. Rot 229 


N an Action of Treſpaſs and Falſe Jmpziſonment fo2 ſuch a 
Time, & quouſque he pald 11 s. The Defendant pleaded the 

15. fo; erecting a Court gf Conſcience in Lon- 
ie tht Plaintiff Was ſuttinwned to appear, 
and the Pꝛoceſg continued until ſuch a Da, and then the Court 


iff to the nee, qu6tiſque be pat / 4 Dee, 
. bh eee wo by being an Officer 
comms ©... QC Plaſhittf# demureey, Et per Car- 
ped nd If. The burt of Conlfcieceerexed 
not ſhewn to bÞ tht very Etetion; ititibenkaly 
Sia to continue their yo 
2 Jones, 235. 8 OE ob 17 * 
2 Vent. 94. T0 uouſque is nor 1 ane 
| Adab, de e to bi atter of 


fendant had 


(3) 


and: if the Cale Was, That 


SoSe C=©— AMR eo oo ow os 


= ho 6d: and nevertheleſs the Dit 
| 5 & 4 moe; the Plineiff H0uld reply it. vide 
i | 7 | the | Plea kaught, $ 
at 
| w 
| thi 
| * ahi 
; 00 
: an 
2h oma STS nee een 2,0 6; | — 
IX Treſpaſs againft J. Cole, fo taking fozty-thzee Sheep, the 0 

5 2 109. "Defendant w_ That a Levari iſſued ex Cam. Scacc. which fo 
Ance395- recited a Judgment in Debt, obtained by J. Cole in O. B. and 20 
an Outlaw and Seizure, and an 'Jnquiſition returned, which | in 
found the Land and the Ualue to be 55 l. per Annum; and by tif 


this Levari the Sheriff was commanded to levy the ſaid 551. de 
exitibus & proficuis terræ, and that on a (Warrant of the * 


4 | | 


* 


JUSTIFICATION. 409 
to A and B. Bailiffs, the not Defendahit requeſted'them to take 17 4. -<quc0e 
theſe Cattel. On Demurrer it was held,” That the Court could 5. Cd, 
not take Notice, that John Cole the Defendant, was the J. Cole be is « Trec- 
mentioned and recited to be the Plaintiff in C. B. but that ought ef: 
to have been averred: Pet than ener bis Requeſting the Ba. 
lifs not to execute their ¶MAeit, but to take theſe particular Cat- 
tel, das a ſufficient Confeſlon.of a Creſpacs: But then they held, 
That whether the Defendant was concerned as the -oziginal Plain. 
tiff, '02 concerned himſelf of bi sun Pray as a Stranget; de hav 
not juſtifiedz ann thete Diderlties were taken and agreed. 
That in Treſpaſs. againſt the-Sherif, tis enoughfo} bis Juſi- red. 10. 
cation ta em d Mek: S01t.is in-the'Caſe of his Bailiff 1 2 <9 
- Officer; with this \DEerence,” that the Sheriff muſt cem the 6 eh, 
CUrit was returned, it retuuable ; the 'Bailif-netd-tiot, becagſe Goods, rhe | 
it is not in his Power : Bat in Treſpaſs! againſt rhe Platatie Gg 
himkelk oz a fnere Stranger, thep cannot/juftify themſelves drfleſs Walt of Exe. 
tber ſhew there wan u Nunment as well au an Execution; fü) cartes : o. 
the Judgment may be keberted, and it-ought to be at thelf Peril, ure pe 
tl they take out Execution afterwards ; but they ſeemen to hold, (oo, uoleft in 
That if one comes in Aid of the Dfticer, at bis Requeſt, he may Aid of the _ 
uftify as: the Dfficer may do; bat ſuch Requeſt oz Command. of — n/a 
the Officer is traverſable: Ag in Treſpaſs, if the Defendant ju- The Com- 
ſifies' Damage-feaſant, oz by Diſtreſs fo2 Rent, he muſt- make — is ere- 
. þimſelf._ Bailiff to the Perſon having Right, oz that he did it — 
-by his Command, but the Command is traverſable; otherwiſe ' 
in Replevin where H. makes Conuzance on the k Leon. 


150. 2 Leon. Its. 1R0.Rep. 14. 
= A 2 "BL | A } 


a. 
1 n 


Freeman verſus Blewitt. Hill. 12 Will. III. . R. 
RESPASS foz taking the Plaintiff's Goods ; the- Deten- ( 
dant pleaded, That a Plaint in Replevin was entered in 57 *e 


Sheriffs Court in London; that the Defendant was Serjeant bude, .. 
at Pate, and 8 


neſt t9 him to/reptevy theſe Goads, cx: on + 
which he Bebe. * ä was ere, That — ay 
the Defendant was pzincipal Officer, and his Pꝛecept was teturn- the Sberiff 

* able, and pet he does not ſhew it was returned: But Broderick Cu: ih 
| contra urged, That Replevin differs, fo2 it is not ſhewing it 
and never is ſo pleaded. Dy. 189. and ſeveral other Caſes, Af. »2s retum'd. 
ter two Arguments 'twas ruled by Holt C. J. to which the reſt ea pein- 
agteed, That where. eber a pzincipal Officer-is to juſtify under a ufig. 
_ returnable Pzoceſs, he muſt ſhew that the Crit was returned; dec » recuca- 
fo2 he is commanded to return the Crit, and chafl not be mo⸗ er 
tected by it, unleſs he hews that de paid a due and full Obevience uns arg 
in acting under it: So it is of a Fieri Facias oz Capias ; the She 
riff cannot juſtifp under "OE 8 hewing a Return; fo; ordinate OF. 
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3 | 410 JUSTIFICATION. | 
theſe TUrits are, Ita quod Habeas Corpus 02 denarios illos + | | 
Weltmi but” any ſybozyinate Officer, as a 'Balliff, may. Vide 
20 H. 7. 13. 21 Hl. 2. 22. 3 Lev. 304. 5 Co. 90. a. Br. Treſpaſs, 
| | 48, 76, 104 154. Fitz. Treſpaſs, 198. Now a Replevin 02 an 
By alias Replevin, ate not-returnable Pzoceſs; they ate only in Na. 
. ture of u Juſticies/to/impower the! Sheriff to bold a Plea in his 
County · Court, where a Day is given them; but there is no Ke. 
| Turn to ne made ta the firſt enn Crit, and therefoze who: 
3 euer jullilies under the fic Weit of Replevin,” oz the Alias, need 
. | bew no Return; but the pluries Replevin is | 
| Claule, vel canſam nobis lignifices,” and therefore 
1 _ able Pyocefs; and if any pzincipal\Offiter 
| . -  - otherwiſe ut a/ſubowdinate Officer. - In the Cute at 
| kenvant is a pzincipal: Officer :- I the Pytſoner eſcape 
muff be byought againſt bim; and this Proceſs under which be ju. 
, Alles, was a returnable Pieces: And Judgment 
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